Consuitation Appendix E

The Council has worked closely with LINCA to ensure a better understanding
of the market place and cost pressures. The Council instruction to Laing and
Buisson was agreed with LINCA. Laing and Buisson presented their findings
jointly to the Council and representatives of the sector. The Council then
invited all providers to a meeting on the 18 January 2012 to discuss the
findings and outlined how the Council intended to proceed with building a cost
model. Comments were invited.

Following on from that the Council built a cost madel to reflect the cost of care
within Lincolnshire and came up with some proposed rates which it sought
feedback on. A further meeting was held on the 19 March 2012 to share the
proposed rates and costs model and to explain the thinking behind both.
Approximately 70 providers confirmed their attendance at the meetings.

The draft decision making report was sent to providers on the 22 March 2012
inviting feedback and indicating a formal period of consultation to the 13 April
2012. Providers were invited to comment generally and particularly on the
Council's approach fo consuitation; the strengths and weaknesses of the
costs model; of the two options presented which they preferred and did they
have an ailternative proposal; had the Initial Equality Impact Analysis
reasonably presented the risks and would they prefer the Council to set rates
for one or three years.

A further meeting/workshop was held on the 23 March 2012 to allow the
providers financial advisers to discuss the Lincolnshire model in detail in order
to gauge opinion as to the models validity and to address any perceived faults
within the model itself. 12 representatives attended. Nine written responses
on the proposed rates were received from seven providers and one response
from a firm of solicitors acting on behalf of the Fairer Fee Forum on behalf of
its members (it is not clear how many providers they are speaking on behalf
of). In addition 2 responses were received regarding the Council’'s Framework
Residential Contract. These responses are attached along with minutes/notes
of the meetings held on the 18 January, 19 March and the 23 March.
Comments have been themed and are included in this Appendix along with
the Council's response in italics.

The two options consulted on were;

‘, 2012/13 2013/14 | 2014/15
£365.00 £377.00 £389.00 | £401.00

Nursing £414.00 £414.00 £414.00 | £414.00

HD £414.00 £420.00 £426.00 | £432.00




2011/12
(current
rates) 2012/13 2013/14 | 2014/15

Residential | £365.00 £395.00 £401.00 | £407.00
Nursing £414.00 £396.00 £402.00 | £408.00
HD £414.00  £416.00 | £422.00 | £428.00

Foliowing consideration of provider feedback the Council carried out further
work and developed option 3 which is the recommended way forward. The
draft decision making report was revised to reflect this and to capture the
consultation and was then re-circulated to providers ahead of Adults Scrutiny
Committee on the 16 May 2012. Providers were invited to attend and
representatives from LACE Housing, Order of St John Care Trust, Prime Life
Ltd and Tanglewood (Lincolnshire) Ltd addressed the Commitiee. Any new
points raised by the providers in Committee have been included.

1. HD2/dementia

The main feedback from the findings of the Laing & Buisson report focused on
care for people with dementia and the removal of the HD2 rate within the
current contract (taking an average of 2 and 3 star homes this had been set at
£458 for 2009/10). Providers confirmed that the removal of the HD2 rate has
had a dramatic impact on the level of care for dementia and that people
entering residential care have much higher levels of need. It was also
identified that one provider now has 18 residents that require two carers.

It was stated that dementia care is underfunded because there is no dementia
rate and the removal of HDZ has increased the issue. A rate is required to
reflect dementia residents who are challenging, aggressive and unpredictable
and at higher risk so homes can provide the service people require.

Concern was expressed that the Council routinely assessed residents with
HD needs as standard residential this coupled with the burdensome appeal
process and uncertainty around the definition of HD meant that people were
being incorrectly placed.

Lincolnshire County Council has not set a dementia specific rate as what
matters is the impact of the condition not the condition itself. Until 2011/12 the
Council had Higher Dependency Rates 1 and 2. HD1 was for older people
who meet the requirements for standard residential home care and had ocne or
more of the following characteristics that necessitated additional staff input as
the result of a specific and substantial ongoing condition(s):

e Problem of mobility requiring two staff to help with such activities as

getting up or going to the toilet;



s Degrees of wandering, especially at nighf, and physical fraifty that
places the Resident at unacceptable risk, which, therefore, requires

~ particularly close supervision;

s Behaviour which has not responded fo staff and professional
intervention which, if not supported by staff presence or input, would
have an adverse effect for self or other resident.

HD2 was for people who meet HD1 and had at least one of the following
characteristics that necessitated additional staff input;

e Multiple care needs;

» Requires the intervention of a registered nurse no more than once a
day; |

e Has a condition which is stable and predictable and likely to remain so
if treatment and care regimes continue.

With the removal of HD2 and the creation of a single HD rate it is accepted
that rate now has a broad spectrum of people to accommodate. However this
has been reflected in the Lincolnshire costs model which has been built up
from provider responses on hours covering all residents on the HD rate
whatever the extent of their dependency. Consequently whilst providers may
have to spend more time than average on some individuals they will spend
less on others. In the round therefore costs are covered. More than that the
Laing and Buisson survey indicates given the mix of frail residents and those
with dementia that 22.9 hours per resident per week is appropriate based on
hours in the JRF toolkit.

At the level of policy the Council recognises the different categories of service
users and expects that those service users with HD needs will be placed at
HD rates. This is necessary in order to maintain quality. The Council wishes to
enhance the level of dialogue with the sector around quality and recognises
that a discussion around clarifying the definition of HD would be a- useful
contribution to that dialogue.

2. Council placement policy/strategy

Providers queried the Council’s placement policy and indicated that for some
homes the Council's influence was falling as it had less than 25% of the
business within the homes.

Providers queried the financial viability of meeting future demand with
intensive homecare and Extra Care Housing Services and raised concerns
that the proposed rates would lead to loss of capacity in the market which
would be incapable of providing for the projected increase of elderly peopie
requiring care.

The Council will continue to make placements when people are assessed as
needing residential care. It is agreed that the number of placements are falling
as the Council finds more effective ways fo support people in their homes. In



2010/11 917 new placements of older people were made and by 2011/12 this
had fallen to 790 (against a target of 520) and the target for 2012/13 is 691. In
2011/12 Council funded placements accounted for 45% of the market.

The Council in common with many other social care authorities is committed
fo investing in prevention and re-ablement which is necessary in order to
deliver a service sustainable over time given the acknowledged demographic
pressures. Domicillary care has an important role fo play in this but there
comes a point where the intensity of the package becomes less affordable in
comparison to residential care. Extra Care Housing is desired by services
users and has been supported in the past by significant government funding
which is now falling. The Council recognises these limitations and anticipates
always buying significant numbers of residential placements.

3. Council savings

There was concern that because of the extent of the savings requirement the
Council would make an inadequate pot of money available.

The Council has carried out a detailed exercise with providers assessing the
cost of care in Lincolnshire and this has been used to inform the proposed
rafes. All of the options incur the Council in significant expenditure. Before
consultation the Council was minded to set rates which would cost it between
£2.8 and £2.9 million. The Council has listened to the comments made in the
consultation and has revised the recommended proposed rates under Option
3 which if implemented would cost the Council in the region of £4.3 million.
This is a very large sum of money at a time of unprecedented budget restraint
and other pressures within adult social care and more widely across the
Council.

4. Potential Adverse impacis

Providers indicate that continued under investment by the Council presents a
serious risk of loss of capacity and will reduce the quality of stock adversely
impacting on residential care and putting the future of service users at risk. A
provider has indicated that any reduction in care hours would be dangerous.
They believe the draft Equality iImpact Assessment underestimates the impact
of the rates proposed in the draft report critiqguing some of the wording used
i.e. should be "will impact” rather than “may impact’.

it is not accepted that there is under investment by the Council. The proposed
rates are based on and cover the costs of care within Lincolnshire. The work
done by Laing and Buisson and supplemented by the Council (see paragraph
3.5 of the report) indicate that using an economically viable occupancy rate of
90% and taking into account demographic pressures and using the more
conservative Council placement figure of 790 up to and through 2015/16 there
is still excess capacity in the market. If occupancy levels increase beyond the
90% capacity or if the Council achieves jts placement targets spare capacity
will increase further and some homes will need to close if the market is to
operate efficiently. Because of this spare capacity the impact on service



users is manageable. The Councif reviews market capacity projecting well into
the future and can take remedial action should this prove fo be necessary.

Following and as a result of the consultation the proposed rates have been
increased. The potential impact on services users of the proposed rafes is
covered in the Initial and Full Equality Impact Analysis attached to this report
at Appendix F.

5. Geographical rates

The possibility of infroducing geographical rates was raised by the Councit at
the meeting with providers on the 18 January 2012. This was met with little
enthusiasm with some providers stating that geographical payments would
not work though there was support from. a provider on the East Coast.
Another provider has pointed out the discrepancy in house prices in Lincoln
(North) £126, 803 compared to £177, 683 (South) and states that wages of
care home employees are determined locally.

The consultation has indicated that more providers prefer a single rate over
geographically differentiated rates. Administering different rates for different
' geographical areas is more time consuming and costly. It can lead to
confusion and has the potential to delay placements and payments. The
Council is able to make placements in all parts of the county at the current
Usual Rate indicating there is no need for a geographically differentiated rafte.
Additional payments in the South would impact on the money available for the
rest of the county. Whilst it is accepted that property prices vary across the
county with parts of the South being more expensive the wages position is
less clear. The work carried out by Laing and Buisson identified wage rates
across the districts. This indicates that whilst median wages for nurses are
lowest in Lincoin City the median wages for care assistants with no NVQ are
highest in Lincoin City. Further the differentials are reasonably minimal for
example the lowest median wage for care workers is £ 6.13 per hour in East
Lindsey with the highest being £6.30 in South Kesteven. For the above
reasons the Council does not propose fto apply geographically differentiated
rates. :

6. Council assessment and contracting

Some providers felt the quality of the assessments were poor with some
providers concerned that the Council was operating a Tick Box system.

Providers expressed frustration at the delays in the system which some
thought were deliberate and which delayed payments to providers.
Comments included: social workers are not completing paperwork; when they
are off no one else picks up the case; if the payment run is missed providers
have to wait four weeks before payment is made; no one comes back {o the
homes about queries; communications between Mouchel and Health and the
Council are poor.



The Council acknowledges that it is has failed to manage the paperwork
around the process of placements well causing delays to payments which it
accepts is unacceptable. It recognises and is grateful for the sectors patience
in this regard. Having listened to provider concern specified officers are
working though the backlog of outstanding fees and progress has been made.
As of 6" February 2012 there were 307 queries 259 have now been resolved.
Further queries continue to arise but work has been carried out to streamline
the approval and payment process. As a consequence IFAs will be sent
directly fo the providers instead of via the Council’s contracting team, common
errors have been identified and a guidance paper for operational staff has
been created embedding all cost code lists and Usual Costs to ensure the
correct process is followed; training has been provided and from the 30 Aprif
2012 Mouchel will be processing all SOFs which will reduce confusion for
operational staff as to where to send the form. Priority will continue to be
given to resolving the existing backlog of payments and reports will be
delivered to Adult Social Care’s Management Team on any outstanding and
delayed payments. A provider helpline will be operational from the 21° May
for providers to call if they have not received an IFA within the agreed
timescales. Amendment of the framework contract to require the Council to
pay interest to all providers on any outstanding fees will also help tfo drive
further performance improvement going forward.

7. Change in personnel/strategy
Lack of partnership working

Providers have pointed out that the frequent change of senior personnel and
strategy often poorly managed has adversely impacted and hampered
effective engagement and partnership working with the sector which the
Council has not invested in sufficiently or in a timely way for example the
quarterly contract monitoring meetings were stopped a couple of years ago
and nothing put in their place. They point to the Council's unilateral
replacement of a contract which provided for an automatic inflationary
increase with a contract where payment was linked to quality and the
subsequent unilateral shift away from the guality approach and the 2011/12
reduction in fees. A large provider is uncomfortable that decisions on rates are
made without the Council visiting the homes to see the magnitude of what
providers do in their care of residents which should be reflected in appropriate
rates above the absolute minimum.

The Councif recognises that both the Council and the sector would benefit
from a period of stability and further Council investment in partnership
working. To this end the Councif has listened sympathetically to provider
comments in the consultation and has significantly increased the
recommended proposed rate at a cost to the Council of over £4.3million
(some £1.4 million more than was first proposed) and proposes to set the
rates for the next 3 financial years giving providers as much security as
possible in the current economic climate. Further the Council commits fo
improving the effectiveness of its workings with LINCA through better agenda
management, early provision of key documents, greater focus in meetings on
outcomes and where necessary increased meefings. It is hoped that this will
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enable matters of mutual interest to be better discussed and for both the
Council and the sector to find new ways of supporting each other. The
Council is mindful that not all homes are members of LINCA and therefore it
proposes to hold locality meetings where providers can raise concerns,
queries or matters of interest and where the Council can report back on its
work with LINCA. The Council is happy to be guided by the sector's views on
how engagement could be improved without becoming burdensome fo
providers. Increased investment in partnership working will enable more visits
with homes however in the meantime it is of note that the decision maker in
this matter, the Executive Councillor has indeed visited homes and has high
regard for the quality of care delivered.

8. Issues with the Council's proposed Framework Agreement

The Council held locality meetings with providers in Horncastle, Spalding and
Lincoln in March 2012 to discuss proposed changes for 2012/13 to its
standard terms and conditions. The changes were minimal and centred
around updating the contract to reflect the Essential Standards of Quality and
Safety which providers comply with in any event as part of the registration
requirements. Little or no feedback on the contract terms and conditions was
received save that at the Horncastle meeting providers asked the Council to
liaise with home managers as weili as with home owners around coniract
management issues. At all 3 meetings considerable interest was expressed
on the proposed rates would be.

Subsequently and as part of the written feedback some providers have said
that the terms and conditions are unfair and unreasonable and lacking in
clarity.

The Council is happy to meet with providers either as a group or individually
to discuss providers concerns with the Council’s standard terms and
conditions. The Council’s interest is to seek to safeguard the well being of
service users and to ensure that public money is properly spent, once that is
achieved it has no wish to be burdensome.

9. Consultation process

Whilst recognising and welcoming the engagement providers say that
communications from providers have been ignored; that the Council is more
interested in. protecting itself from legal challenge; that the report and
methodology are unclear; that little time given for providers to respond and
service users and family members should be consulted as they will need to
subsidise |.CC rates with top ups.

The Council has taken into account comments made in the consultation see in
particular Council responses in relation fo comments on the rates at
paragraph 10 below leading to a very significant increase in the cost to the
Council of the recommended option 3 over Options 1 and 2. The Council has
asked providers to specify what communications have been ignored and in
the event any substantive points have been overlooked they will be brought to



the attention of the decision maker. The Councif has shared its costs model
and draft decision making report with the sector and has done its best to
explain the methodology. The Council has engaged with the sector over a
prolonged period starting with the instruction to Laing and Buisson in
September 2011and following production of the proposed rate, costs model
and draft decision making report provided a 3 week consultation period. There
is nothing in the statutory scheme requiring or advising consultation with
residents or their families and whilst it is always possible that some residents
may suffer a detriment, for example having fo move fo continue to occupy
accommodation at "usual cost”, or fo pay a top up instead, thaf prospect is
remote. Indeed the proposed rates now offer increases over all categories of
care and as a result the Council would hope that providers reconsider the
third party top ups currently in place with a mind to reducing them.

10. General comments on rates

(i) Fees are too low and do not reflect the rates across the country, the true
cost of providing the service and guidance to be gained from recent case law.
Fees should be in the ball park of £460 — £500 (which is approximately the
figure coming out of the JRF toolkit for residential care ) particularly for
nursing and HD and for residents with dementia.

A nursing provider was very disappointed with all 3 options which offered very
little for nursing care. Their view was that the Council and health had much to
benefit from working with Lincolnshire’s excellent private sector.

The report deals with the recent case law see paragraphs 1.5-1.12.
Comments made about specific rates in other parts of the country in those
cases cannot give guidance as fo the frue cost of care in Lincolnshire. More
generally, it is difficulf to compare rates across authorities as costs vary
considerably and authorities structure their rates differently some
differentiating geographically and on the gquality of the physical
accommodation with some having numerous categories of care and some
only a few. That said the Laing and Buisson report indicated that the Councif’s
2011/12 rates compared well see paragraph 6.6 of the report. The Council
has taken care to construct a costs model which covers the costs of providing
care and to amend it in the light of provider comment. In particular, initially
because of affordability issues the Council was not proposing to reflect the full
cost of residential care immediately rather the Council was only going to cover
the cost in its rate in year 3 of the 3 year period. That is no longer the case.
The increases to the proposed rates for 2012/13 following consultation
amount to £26 per resident per week for residential care a percentage
increase of 7% ; £2 per resident per week for nursing care a percentage
increase of 0.5% ; and £18 per resident per week for HD a percentage
increase of 4% . The Council is confident that the revised increased proposed
rates cover costs.

By way of illustration if the Council were to increase the rates to £500 per
resident per week for all categories of care and fo include elderly, physical



and learning disability and mental health service users the cost to the Council
over 3 years would be approximately £16m. This is unaffordable.

The Councif would like to work with health in a way which is supportive of the
sector and whilst it will be constrained by the national picture, the Council
sees opportunities for collaborative working through the Clinical
Commissioning Groups.

(i) Significant distortion and “cherry picking” of figures from different modeis fo
support proposed rates rather than setting rates based on findings that
represent the true cost of care. Providers felt that Laing and Buisson should
have been commissioned to carry out a true cost of care exercise including
setting occupancy and rate of return on investment. Alternatively other more
soundly based sources of data should have been used such as the Laing and
Buisson model based on the East Midlands in 2010 or the original Laing and
Buisson model which it is said the Council accepted in 2003.

it is recognised that there are four main components of care home costs;
staffing; repairs and maintenance; other non-staffing costs and capital costs.
The Council in discussion with LINCA asked Laing and Buisson to collect
costs data from the market for the first three non coniroversial componenis as
the Council felt that providers would be more willing fo provide sensitive costs
data to Laing and Buisson. It is this data that has populated the costs mode!
with only 2 adjustments being made as explained in paragraphs 2.3 and 2.4
regarding occupancy rates and care hours where it is considered some
variation is necessary to the Laing and Buisson Lincolnshire survey to reflect
the national data set out in the JRF toolkit. This was not cherry picking but an
aftempt fo ensure inefficiency was not rewarded and to address concerns
raised in the consultation around the reliability of the data in so far as it
suggested that more care hours were expended on residential residents than
nursing residents. The Council has been provided with and has considered
the Laing and Buisson Fair Price for Care Model East Midlands 2010 which
was prepared under the direction of Philip Mickleborough. The East Midlands
Model! follows the JRF toolkit approach as does the Laing and Buisson
Lincolnshire survey, also carried out under Philip Mickelborough, in relation to
the first three components of care. Philip Mickelborough has subsequently
confirmed this to be the case. Consequently there is little if any mafterial
difference between them and the Council has used the data collected from the
Lincolnshire survey as it is local and current. The Council has not followed the
JRF toolkit or the East Midlands Model for the fourth component of cost and
has not applied a 12% rate of return on capital for the reasons set out in
paragraphs 2.5-2.26 of the Report. The Council is fuffilling its obligations to
ascertain and take account of the current costs of providing care in
Lincolnshire. Comments need to engage with the data and analysis put
forward by the Council through this exercise not approaches adopted across
wider areas or nearly a decade ago.



(ifi} The proposed rates focus on eiderly and not other client groups such as
Learning Disability, Mental Health and Physical Disability and it is not clear
how these rates will be dealt with.

There is insufficient data in the Laing and Buisson Lincolnshire survey to
enable a cost of care calculation to be carried out for these categories of care.
The Council intends to carry out a similarly detailed analysis in the near future
in discussion with the sector. However in the meantime the Council
recognises that similar cost pressures apply and where specialist piacements
are below the proposed rafes they will be increased by the same percentage
as the most comparable elderly rate see paragraphs 2.28 and 2.29 of the
Report.

(iv) Providers asked why figures from Council care homes were not used.

Council care homes were recognised as being too expensive and as a
consequence have now been closed. To have included cost data from them
would have skewed the outcome.

{v) Providers are concerned that self funders and health funded placement
figures were subsidising L.CC funded placements.

As indicated the Council is confident that its proposed rates cover provider
costs and as a result no subsidy exists. It is accepted that some providers
charge more for self funders but that is a commercial decision made by the
sector and not something the Council is able to control.

(vi) Providers had a mixed view on whether the rates should be set for 3 years
or 1. Some felt with the increasing cost in providing care and economic
uncertainty a 1 year agreement was preferred whilst others preferred a 3 year
agreement, either with increases linked to inflation or a realistic fee structure
as the current process is very costly in time and financial resources for both
the Council and providers.

Following the consultation the proposed rates for 2012/13 standard residential
and HD and linked rates have increased significantly and there has been a
modest proposed increase for nursing and related rates. Further a low but
realistic inflationary increase has been added fo all rates for 2013/14 and
2014/15 providing a realistic fee structure which providers said they wanted.
in the light of improvements made to the proposal more providers may be
happy for rates to be set over a 3 year period. This is the Council’'s preferred
way forward because of the time and cost in proceeding on a year by year
basis and because the Council would like to offer some stability to the market
and to assist in budget management.

11. Issues on the costs model

{iy The 6% rate of return on capital is too low and will not encourage
investment in Lincolnshire. Providers say that no investor would invest in
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residential care homes at that rate — it can be as high as 15%, and certainly
no less than 8%. Providers refer to the 12% rate of return used in the JRF
toolkit which would allow reinvestment and say that the comparison to the
CBRE figures for Prime Healthcare (6%) and Good Secondary Healthcare
(7%) are flawed as these relate to real estate investment where the investor is
leasing the property to an operator and its risk is limited to its capacity as a
landlord which is not comparable to the higher risk associated with the
provision of 24 hour care to vulnerable people. It is also lower than the
interest rate charged to a provider to fund new developments. it is more of an
issue as the number of Council placements are falling.

The Report deals in detail with the rationale behind the 6% rate of return
which was used to inform the amount to pay providers for the provision by
them of accommodation see paragraphs 2.5 to 2.26. However in brief the
Council is satisfied that the £53 per week per resident in the model for
accommodation is reasonable and is more appropriate given the Lincolnshire
market and more consistent with the calculation of cost than the JRF toolkits
12%. The case law is clear that there is no need for the Council to adopt the
JRF toolkit when calculating costs.

(i) The £42,000 care home bed valuation is too low and would put providers
in breach of their banking covenants, sampled from onty 15 care homes for
sale with no details as to whether they are compliant with the 2002
Environmental Standards or how many shared rcoms/en suite facilities there
are. More credible data about this can be collected from sector valuers Knight
Frank, GVA or Christies. The JRF Toolkit 2008 suggests £59,500 and there is
no clear reason why LCC model should be less. One respondent suggested
£60,000 per room for a new build was appropriate, another £70,000 and a
third in excess of £80,000. Another provider indicated that its experience
indicated it was at the bottom end for purchasing existing homes “we have
never paid less than £40,000 per room and more commonly in excess of
£50,000". Yet another provider indicated they

The Council accepts the sample size was small and it is unable fo provide
specifics of the homes included. However all homes on the market at the time
were included so there is no reason to believe that the sample is
unrepresentative, the exercise was carried out very recently (14 February
2012), all the homes were within Lincolnshire and the price used was the
valuation which may well have been higher than the eventual sale price.
There is also some support for the figure from the consultation see above and
further a Lincolnshire group home as part of this consultation has provided
information which states that for 2011 it has valued each of its rooms as a
going concern at approximately £30,000. Also the figure is supported by
figures elsewhere for example by Terra Firma’'s acquisition of Four Seasons,
announced on or around the 28 April 2012, for £825m relating fo 445 care
homes, with 22,364 beds, and 61 specialist care cenires, with 1,601 beds
amounting to an average value per bed of £34,500 (the cost of each care
home bed will be less than this as the specialist care cenire beds will be more
expensive). The £59,600 figure in the JRF toolkit on the other hand is based
on figures from “major corporate groups” engaged in the development of new
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home capacity anywhere in the country. Local respondents also provided
new build figures spanning a wide range but as indicated in paragraph 3.5 of
the report, currently there is sufficient capacity not to require building
additional capacity.

(iit) Providers say that the Council has underestimated the degree of risk for
Providers in contracting for Council funded residents. In particular, the
percentage of the market that Council-funded placements represent is on the
Councii’'s own plans set to fall by 45% over the next two years with a
consequential reduction in occupancy rates which will substantially increase
the risk to Providers.

This is dealt at paragraph 2.17 in the report but in brief Council demand will
fall gradually over time and the number of bed losses is likely to be small. The
sector is aware and is able lo take advantage of other market opportunity set
out in paragraph 6.4 of the report.

(iv)  Providers say that the Council has failed to take into account certain
costs, including; nursing care hours, back office costs, management,
administration {included under the Laing and Buisson Lincolnshire data under
marketing), PR advertising and communications, maintenance capital
expenditure, activities coordinators or higher pay for senior carers, has
ignored pressures on food and fuel and has used median figures where mean
would be more appropriate.

In the light of this feedback changes have been made to the costs model;

e Senior Care Assistant rates in terms of the % of fotal hours were
incorporated into the average hourly care cost. Changes were also
made to the % care assistant hours with or without NVQ 2 and
incorporating % of care assistant hours for senior care assistants,
adding £0.18 per hour onto the average hourly rate for care staff (pre
inflation) and similar increases fo the other rates.

s Unit cost of Capital maintenance was included in addition to revenue
costs already included adding £11.53per resident per week (pre
inflation) on all rates.

« 1.8% increase in minimum wage rates were applied to all wage rates
prior to on-costs adding £0.12 per hour onto the average hourly rates
for care staff and similar increases to the other rates.

s Inflation has been added to the elements produced from the L&B
Lincolnshire data and where appropriate were based upon specific
elements of the Basket of Goods used to formulate the Consumer
Prices Index inflation reports provided by the Office of National
Statistics. Data was taken from the February 2012 report. Where
specific elements were not used the rate applied to miscellaneous
goods was applied adding on average £4.55 to the overall hourly cost
of all rates.
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The Council has also increased NI on Costs by 1% to reflect increases in
employer NI contribution adding a further £0.63 per hour overall to the hourly
rate {pre inflation) for standard residential rates and similar increases for all
other rates. No additional allowance has been made for activities co-
ordinators because there was no significant information available other than
hourly rates of pay within the Lincolnshire data collected by Laing & Buisson
(median rate of £6.28 per hour). The treatment of activity coordinator rates of
pay within the Laing and Buisson model is to incorporate the hourly rate within
the overall hourly cost of providing care and specific activity is included within
the 18.6 hours that the model applies to standard residential rates. As such to
incorporate the Lincolnshire hourly rate into Lincolnshire County Council’s
cost model would have the effect of reducing the average hourly rate of pay
applied within the model and therefore reducing the overall staffing cost
calculated. No allowance has been made for PR advertising and
communications which is costed at £3.46 per resident per week as the
Council is of the view that minimal activify of this sort is necessary to attract
Council funded placements. The costs model does include an amount for
administration, £9.01 as indicated by the Laing and Buisson Lincoinshire data.
No additional allowance has been made for back office costs such as
managing and paying staffing as it is felt this is sufficiently covered in the
payment for administration and management in keeping with the JRF model.
The Council has used the median rather than the mean as by excluding the
extremes at each end of the scale reduces the potential for rogue numbers to
skew the results. This is a very common approach in statistical analysis.

v) The Providers maintain that the cost model must be flawed as it leads
to the same costs for residential and nursing rates. The Providers maintain
that this is incorrect as it does not recognise the number of nurse-hours used
in the provision of the services and the degree to which nurses carry out non-
nursing activities and does not recognise the additional equipment to be
provided and serviced.

The hours used for nurses is 7.5 hours per week as indicated by the JRF
toolkit even though the Laing and Buisson Lincolnshire survey indicates that
more nursing hours are used within Lincolnshire. This is because the cost of
nursing care is covered by the NHS-Funded Nursing Care Contribution set
nationally (currently £108.70 per week) which just about equates to the 7.5
hours. It is noted that only minimal increases have been made to this in April
2009 it was £106.30, in April 2010 - £108.70 and there have been no
increases since then. Whilst this might be impacting on providers a shortfall in
the NHS-Funded Nursing Care Conlribution is a matter for the NHS and the
Council cannot lawfully make up the difference. That said the Assistant
Director will do his best to raise this matter within the Association of Directors
of Adult Services and will seek to encourage providers fo do likewise at a
national level. It has been suggested that nursing hours are being used for
non nursing activity but there is no evidence fo support or quantify this.

Similarly the NHS is responsible for the costs of any additional equipment
related to a health condition that nurses need for care in addition to the

13



standard equipment that a nursing home provides as part of its services.
Further, residents of care homes (residential and nursing homes) should have
access to the full range of specialist NHS support as available in other care
seftings and at home for instance, chiropody or physiotherapy, as well as fo
the full range of available community equipment services, including pressure
relief mattresses, aids to mobility, communication aids efc, funding for such
services is the responsibility of the NHS and not the local authority.

14
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Notes of a meeting held on the 18" January 2012

The meeting was between the Council and providers to feedback the findings
from the Laing & Buisson report and to discuss the next steps in relation to
residential care fees.

A presentation was given in relation the current status of residential care
provision and fees at Lincolnshire County Council; this was followed by an
overview of the Laing & Buisson report.

The main feedback from the findings of the Laing & Buisson report focused on
care for people with dementia and the removal of the HD2 rate within the
current contract.

in relation to dementia it was stated that dementia care is' underfunded
particularly because there is not a specified dementia rate within the contract
and that now the HD2 removed it has increased the issue.

Providers also commented that Lincolnshire County Council have stated we
wish to keep people in their homes and providers questioned what the cut of
- point was. The response was that it is fundamentally on need however
providers further questioned that there was not an actual cut of point and that
scme authorities fund care packages at residential care level costs. it was
confirmed that Lincolnshire does not currently have such a policy.

One particular provider raised concerns in relation to the savings required
over the next two years. The provider referred to there only being 11 counties
with a greater problem than Lincolnshire and that LCC has an obligation to
pay a fair price for care.

It was highlighted that Leicestershire County Council have also commissioned
L&B to undertake a fair cost of care exercise and they are facing £150,000 in
court costs as they did not undertake any consultation with providers. The
provider also highlighted that the Pembrokeshire case has returned to court
as a price was agreed but the calculation was incorrect.

The provider also commented that they have made a commitment to save
money but if they loose accommodation it can not be replaced very quickly,
Providers also commented that a conversation in relation to the inadequate
pot of money are required.

Providers welcomed that LCC have requested financial information from
providers as no one currently checks the finances of the homes. However, it
was suggested that LCC should not take into account the rateable value as
the information is old and where a home would have been trading at £40,000
per bed it is probably now £100,000 per bed, therefore a more robust
methodology is required. LCC confirmed that the band data is also important
and a broad view is required.



Providers also stated that the quality of stock devalues and that a downward
spiral is not easy to measure and that the provision of residential care will be
poor if there is no investment into the sector.

It was confirmed by some providers present that LCC now have less that 25%
of the business within the homes and that will possible decrease further to

15% as providers are unsure of what involvement LCC will continue to have in
relation to the placements in the homes. It was also confirmed that private
residents are subsidising the LCC funded residents.

The Interim Assistant Director made reference to the possibility of introducing
Geographical rates and asked for feedback in reiation to the possibility, the
issue in relation to Dementia was also touched upon.

Providers confirmed that the removal of the HD2 rate has had a dramalic
impact on the level of care for dementia and that people entering residential
care have much higher levels of need. It was also identified that one provider
now has 18 residents that require two carers.

The question to establish if providers feel there should be a higher rate for
dementia was raised by the Interim Assistant Director and providers were. in
agreement that a rate is required as residents are challenging, aggressive and
unpredictable. It was also highlighted that such residents are higher risk and
the homes are unabie to provide the service they require.

Some providers stated that geographical payments would not work and
questioned who would state what the rates would be in each area. It was also
hightighted by a provider operating within the East of the county that staft
working within homes at Skegness move on to different jobs during the
summer season.

Discussion also took place in relation to the quaiity of the assessments that
are being undertaken and that is felt by providers that LCC is operating a Tick
Box system. Providers also expressed that they feel as though the delays in
the system are deliberate in order delay payment to providers. Officers from
LCC confirmed that this was not the case and that they are aware of the
issues with payments and that the issues are being addressed.

Further comments and feedback received including the following:

« Why don’t we contract in a timely fashion?

e Social worker are not completing paperwork

¢ Social workers are off work with stress or other illness and not one else
is picking up the case

« If the payment run is missed for particular residents providers have fo
wait four weeks before payment is made
Pre organised everyone — no one knows what doing

+ No one comes back to the homes about queries

s« Homes can only pay minimum wage but people can receive a higher
wage else ware for example a supermarket in Grantham pays more per
hour



How can homes provide care on minimum wage?

Once a resident is entitled to continuing Healthcare providers have to
wait for payment to come through and the payment is paid through
Mouchel but it is felt Mouchel and Health do not talk.

Number of clients under continuing Healthcare in Lincolnshire very
small '

Other authorities provide much more

Why Lincolnshire PCT ask for more staffing when they pay less
West Berkshire appointed nurse to do continuing care assessments in
residential also

if we invested money would go further

The interim Assistant Director stated that the report should not be criticised
and that the full report would be issued to all homes. 1t was also confirmed
that LCC would like providers {o engage with the consuitation,

Providers were also thanked for all of their comments.
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Dear Steve,
Re: Care Fees Review

Acknowledging our recent consultation meeting in the Council Chamber, and vour
subsequent telephone conversations with Jay-Hairsine, my Finance Director, herewith some
information for the benefit of your forthcoming meeting this Friday, together with other
care providers, to discuss fee levels, Jay and | apologise for not being able to make the

“meeting, but with such short notice, unfortunately we are unavailable, but | hope that you
will offer the information that we have provided to the group, copies have already been
sent to the Care Home Association and other corporate providers who are anxious that our
contribution should be taken into atcount,

Before we respond directly to. your own presentation on your residential care funding
formula, and your own findings, it would be wise to take into account the bigger picture,
whilst we accept there may be some small regional variances in cost base, as all
commissioners are involved in the same process being the start of the financial year, and
some early outcomes have already appeared, it is wise to take note of same, they consist of
the following:

Scotiand has a national agreement, and | have included a document (Appendix A}, that
supgests that their fees are being uplifted by 2.75%, giving a residential fee of £487.00 and a
nursing fee of £565.00.

More locally in England, we have some well tested cases, three of which have had the
benefit of High Court intervention, through the judicial review process, whilst they have yet
te be concluded, they do offer some important market evidence as follows:

The first challenge to be assessed in the High Court involved Pembrakeshire County Council
and 1| have included documents {Appendix B}, which summarise the first hearing, where it
was suggested that the Authority acted unlawfully as a result of poor consultation, and
therefore the consequential setting of the fee, but | have incdluded a commentary on &
second hearing, where an offer to increase the fee for residential care from £390.00 per
week 1o £464.00, was rejected as apparently the Council had understated a fair return on
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capital, in the sense that the definitive outcome is yet awaited, we do know that it is likely
to be greater than the figure stated.

In the Sefton case, documents again enclosed {Appendix C}, there is an absence of any
useful information in terms of projected fees, but there is a statement made within the
summary confirming the current fees, and confirmation that during the period of the price
freeze, inflation had been virtually 10%, as the fees initially were greater than the current
fees in Lincolnshire, particularly the nursing care Tee, this gives us valuable evidence as to
which direction we should be looking.

More locally, in fact our home county, has been the subject of a further judicial review,
again for which we have enclosed the relevant documents {Appendix D}, the document
contains details of the current fees, but as well the outcomes of a recent exercise carried
out by Laing & Buisson, that conclude that the fair cost of care in the County of
Leicestershire is £528.00 per residential care and £688.00 for nursing care. The relevance of
the above is that as we operate in both the Counties of Lejcestershire and Lincolnshire, and
have the benefit therefore of management accounts on our provider units, and as we
contributed to the research process carried out by Laing & Buisson in both Counties, we
knaw that the local variances are minimal, and although we respect the fact that you chose
o terminate your arrangement with Laing & Buisson to determine the fair cost of care, it is
not unreascnable to assume that had [t been completed, likely as not it would have been at
similar levels,

In summary therefore, the evidence that we have provided as detailed above and there is
more available, paints in one direction, the {air and reasonable cost of care is higher than
the two proposals that you have put forward, with residential care as likely as not being in
the region of £480.00 per week, and nursing care in excess of £100.00 per week more, the
question therefore is as to why your own assessment varies so dramatically from the
current market evidence.

In the limited time available, and accepting that your presentation is a simple summary of
the situation, and if it would be helpful lay Hairsine is prepared to work you to laok at the
detail, we have however identified some key areas that may offer explanation as to why
your figure is apparently so far from market norm and they include the following:

income

In assessing your sample homes, you indicate that you have taken into account the total
income, whereas you have also stated that as a commissioning body you purchase an
average of just over half the available placements. In effect therefore vour calculation has
failed to take into account that the placements purchased essentially by this self-funded
market are at a premium level, and as such you have accommodated the premium into your
calculation to provide an average, but in effect you are seeking for the self-funded clients to
pay high prices to subsidise the underpayment on your part.

The whole issue of the self-funded clients subsidising your own placements is highly
contentious, but as well for homes that provide services to client groups who are in the
main funded by yourselves, Le. the clients with learning disabilities, adults with mental



healtn needs or physical disabilities, this creates an unfair disadvantage, and substantially
effects the financial viability of such units. '

Expenditura

Your summary does not give a breakdown of expenditure, simply an average cost, without
the detail we cannot comment meaningfully, other than stating that the cost appears
artificially low, it is possible that you have left out of your calculation certain costs, and to
which end we would be grateful if you could therefore supply more detail, indicating the
costs that you have include.

We are however mindful that your formula suggests that nursing care is disproportionately
cheaper than high dependency residential care, this is in complete contrast with all available
evidence across the national market, we would suggest that two areas where the error may
lay, are firstly the assessment of the labour content necessary to provide an appropriate
nursing service and secondly, to provide a nursing service, there [s additional equipment to
be provided and serviced, including specialist beds, pressure relieving mattresses, moving
and handling equipment and additional procedures to be followed, mainly focusing on
infection control, the administration of medications, that lead to increased tosts, with the
benefit of your detailed costing, we can advise as to whether or not you have been made
aware of the impact of same.

Retufn on Capital Employed
Your presentation has established your assessment of the average room value or piacement
in the County, at £42,000 and on this you have therefore applied a fair return on capital,

The value of £42,000 is certainly at the bottom end of the market, we know this in the sense
that we have both purchased homes in the County in the past few years, and likewise we
have constructed brand new accommodation and in both instances, to purchase a home
that is compliant with current standards, in other words offering spacious single room
accommoedation, and all the required facilities, we have never paid less than £40,000 per
room and more commonly in excess of £50,000 and that to construct a brand new facility,
the construction, land and design costs always exceeds £70,000 per room, as such therefore
your figure appears understated.

The issue of a fair return on capital employed is probably far simpler to address in the sense
that there are many authoritative reports available, not least from our colleagues Laing &
Buisson and such returns are echoed by other authoritative bodies, such as Knight Frank,
Christies and many other major players in the industry. Perhaps most importantly this
matter has been tested In the High Court, and the return on capital employed of between
12% and 16% assessed relative to the quality of provision, is well established both within the
industry and with the benefit of the High Court endorsement, your assessment therefore of
6% is wide open to challenge.

Conclusion

With the limited time and information available, | hope that you find the above usefu!, and
that you will take it into account in formulating your final proposal, which we understand is
being taken to elected members shortly.



The evidence suggests that you are in the region of 20% behind the market place generally;
we understand and have listened patiently to Terry Hawkins assessment of the oversil
situation, including the pressures upon your Authority to make budgetary savings, and
whilst we have a degree of sympathy, the High Court in its summing up of the various
challenges that have gone forward have attached little weight to same, but have stressed
the importance of effective consultation, to achieve a fair outcome, such that you as
commissioners pay a reasonable cost of care, bit with the knowledge that you are receiving
value for money. '

We would further encourage consideration to be given to both the short term shjectives
and the longer term pressures, in Lincolnshire, following the national trend we are facing an
unprecedented increase in the number of elderly and frail people requiring care, your
Authority has chosen to close its own inefficient, expensive in-house services, which we
commend, but the result of which is that you now more heavily rely upon services provided
by the independent sector and it is important therefore, that in setting your fees they are at
a level that maintains the viability of existing homes and it was noted at our recent meeting
that in the past two months three homes have already closed, but as importantly that the
fee levels accommodate a fair return on capital to encourage investment in new services for
the future and at the level that you have offered, 6%, there is not a bank, nor an investor,
nor a developer that would be attracted by your market, as such an understated fee with an
unreasonable rate of return, prohibits any potential growth in the market, and is the signal
for undersupply in the future and if a market is undersupplied we all know where costs will
go. :

This begs the question as to where the solution lies, our view would be that it is above the
levels that you are currently offering, but realistically we cannot perhaps expect to address
the shortfall within the first financiai year, but we would like to see material inroads into the
current deficit, as well as a commitment to giving the whole issue of the fair costs of care
priotity in the future years to ensure that the right signal is given out, that Lincolnshire are
using their best endeavours to pay a fair fee, that they can attract investment in the future,
and that they do not become the next Authority to be summoned before the High Court, for
what will be the second time, we need to use all of our avallable resource for positive
purpose, not to fund the legat profession!

Please therefore take into account the information that we have offered and can we
reaffirm that we remain committed to working with you, we need sight of the detail behind
your equation in order to give a more informed respdnse, but we hope that you find our
ea2rly finding a positive contribution.

Yours sincerely,

Peter Van Herrewege
Chairman
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Forest Care Home Limited & others
v Pembrokeshire County Council

By David Collins (solicitor)

We all know that the rates paid by
local authorities for the care services
they commission fromi care homes is
notoricusly low and below what can be
considered as a fair price,

in October 2001, the Depariment of
Heaith issued “Building Capacity and
Partnership in Care™ in respect of
which comihissioners of heslth and
social care were reguired fo have
regard when setting fee rates. inmy
view, the following exiract best
summarises fhe concerns  and
objectives that were. recognised at the
time:

“Providers have Decome increasingly
congerngd. that some commissioners
have used thelr dominant poesition fo
drive down or hold down fees fo a level
that recognises neithier the costs fo
providers nor the inevitable rediction
in the quality of service provision that
follows. This is short-sighted and may
put individuals af risk. It is in confiict
with the Governments Best Value
poficy. And it can destabilise. the
sysfem, causing unp.’anneﬂ axits from
the markel. Fee setting must take into
account the legitimate curent and
futtre cosls faced by providers as well
as the factors thal affect those costs,
and the potential for improved
performance and more cost effective
ways of working.  Confract prices
should not be sel mechanistically but
should have regard fo providers’ costs
and efficiencies, and  planned
outcomes for people using services,
including patients.”

We are now {en years on, yet this
extract.chimes no less today than it did
in Qctober 2001,

Regard should also be had {o the
Guidance on the National Assistance
Act 1948 (Choice of Accommuodation)

Directions 1892 which states that

‘In setfing and reviewing their usual
costs, councils showld have due regard
fo fhe actual costs of providing care
and other local factors fin addition to

also having] due regard to Best Value

requirements  under the  Locaf
Government Act 1998. g :

A care provider's ability to challenge a
local authority's fee rate has been and
remains dependent on various factors:
¢ Whather the provider offers
care services which are’in high
demand, which will principally
be' because they deliver
specialist care,

« The provider's share af the
logal market.

« Whether there is a contractuai
entitlement (and -there are
precious few) 1o a price review
that applies a sensibie
methodology which recognises
the increasing costs  of
delivering care despite
increases in efficiencies.

¢ Whether there is a unified
voice amongst the providers
within the. area, or whether the
local authority can adopt a
divide and rule approach.

« Whether a provider has the
appetite and rescurces to
engage in challenging an
authority under any available
contractual mechanisms (such
as mediation, or arhitraticn), or
indeed court action.

* The Local Government act provides that *A
best value authorily must make arrangements
to secure sonfinusus Improvements In the way
its functionis are exercised, having regard to &
combination of economy, efficlency and
effectivengss”.



in the absence of any identifiable
breach of the contract hetween a local
authority and a provider, judicial review
is the only legal route through the
couris that is avaitable to a providar®.

Most lawyers view judicial review as
somewhat of a blunt instrument. in
crude and simple terms, it is a legal
process by which public bodies can be
ordered by a court to either cany out a
duty that they are required to perform,
or to refrain from an act that they have
no authorify to perform. The
limitations of judicial review lie in the
fact that in the former instance, a court
will only ever rule that the authority has
failed in its duties. The court will not
go: on fo state what the outcome
should have been, nor will it Impose an
oufcome on the focal authotity. The

authority will eimply be ordered fo go

back and do properly thal which they
failed to do properly in the first place.
It other words, the ullimate cutcome
will remain uncertain at the time of the

court’s judgment. Further, there is no

guarantee as to the oufcome once the
process has been carrectly repeated.

This said, judicial review does most
certainly have its place, particularly ifa
locat authority refuses to engage in a
sensible resclution of fee rates.

This is what has happened within the
recent  judiclal  review  judgment
delivered by the High Court in Cardiff
on 21 December 2010. Within is
fidgment the court Jound  that
Pembrokeshire  County  Council's
("PCC") decision as o the price §
would pay for the commigsionihg of
care home services was unlawful
because it was irrational. Given the
fimits of its judicial review funclion, the

2 Judicial review cannot be pursued if there is
any other remedy available,

Court did not and could not say what
the price ought to be,

When considering the decision we
must recognise that fthe Court's
decision was based upon the particutar
facts before it Therefore, just
hecause PCC's decision was unlawful,
it does not necessarly mean that
decisions as fo price by other local
authorities (even though considgred by
providers o be derisory) are also
unlawful.  However, the judgment
gives the Court's approval fo a number
important principles and Inferesting
points of note which we have been
advacating for some time®.

1. The Court did not dissent from
previous rulings that if a local
authority deviates from government
guidance “without a considered and
cogenily-reasoned decision, it acts
unlawfully and in a manner which is
amenable to judicial review”. The
Court also echoed the view that
aven if there is a considered and
cogent reason for deviating from
guidance, the local authority does
not have “the fresdom fo take a
substantially  different  course”
Further, if an authority has
apparenfly acted in a way that
deviates  from  governmental
guidance, then it cannot be
assumed thal the authority has
acted lawfully.

2. Although =2 local authority is
requited fo consull with providers,
and tn consider the consequences
of its decisions, af the end of the
day, the rate is to be set by an
atthority in accordance with ifs
stafutory public functions. There is

® & showd be noted that the judgment wes
made within fhe context of the legal framework
inWales. However, in substantive terms there
is very little diffarance between this framework
and that which 1s operative in England.




no requirement for the rale to be
set by agreement’. However, the
rate must be set properly and
lawfully. If the process is not
proper and Jawful, then # is
amenable fo review by the court.
As already stated above, in judicial
proceedings, the court can only
express a view as to the lawfuliness
of the process and will not
determine the rate that should be
set,

3. Good decision making by a local
authority requires “appropriate
recording and communication of
decisions made, and the essential
reasons for tham™.

4. PCC accepted the Laing & Buissen
("L&B") cost model as a toolkit for
calculating the price. The issues in
fhis case revolved around the
nformation that w«s being used o
populate that toolki®. The court did
not (nor could it} rule that a local
authority ought to or Is required fo
foltow the L8&B’s methodology. Nor
did it say that were an authority to
do s0, it would discharge its duties
in sefing the price. However, the
cowrt did not criticise or take any
issue with PCC's decision fo adopt
L&B. :

5. PCC accepted that an appropriate
perceniage rate for reflim’ion
capital ¢osts Was 12%.

8. Were a2 nafional model for
calculating the price fo  be
employed, then naticnal

* | would qualify this general statement of the
law In circumstances where the contract with
the provider requires agreement.

° This toolldt is widely recognised for -

determining & fair price.  In short, prke s
calcutated by reference to staffing costs,
repairs and  maintenance, other nop-staff
cutrrent costs, and retum on capital costs,

benchmarking (for example when
looking at staffing ratios) may be
appropriate.  However, a local
authority must at least consider
whether there are any local factors
which militate against such an
approach. For example, there may
be historic reasons as to why local
practices have developed, which if
changed, could have a negative
impact upon residents. One such
local varlation may be thet the
authority's region is ¢ural and that

~ the services are essentially

provided by small providers who do
not have the benefit of economies
of scale which larger providers may
have. I} benchmark costs are set
against these larger providers
nationally, then a local authority
should take this into consideration.

. In making lis decision to keep its

rates static, PCC failed to take inlo
account fiflatioff and the recent
changes in the WorkingiTiffe
Réqijations. This meant that In
real terms, a siatic rates review
translated into a fEETAETEIE The
gourt did not say that this meant
that a static review could not be
maintained, However, before
reaching any such conclusion PCC
should have considered the
impacts of such a decision. I it
would be reflected In 2 loss of
service fo residents, then PCC had
{o balance whether “this was
accepiable in terms of
propertionality.  There was no
evidence before the court that PCC
had engaged in fthis sort of
consideration and therefore ifs
decision “was an-error of law”.

. We are all rather accustomed fo

the familiar response from local
authoriies of "that's all we can
afford”. The Claimants argued that
the PCC could not lawfully take into
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account its own limited resourcas
when setling the price. The court
sald that it could not “accept that
submlsszon :n :ts extreme farm

court continued: “However when
exeroleing ity discrelion in 2
manner which Is adverse to an
interested party - eg in this
sordext, a provider or resident - the
Councifs own financial position is
of course not  necessarily
determinative”. In other words, the
response of “that's all we can
afford” is simply not good ﬁnough
uth

are relevant, but oniy to a point and
cannot by themselves form the
rather familiar excuse as fo why
rates are not being increased. ifan
authority. focuses: solely. on. its

resources; when semng fee rates at
the exclusion of the edverse
consequences to both prwxdars
and residents, it will have “erred’in
e

The court held that the claimant
provider was not confractually
entitled to claim fhird party top-ups
without the consent of PCC, as the
ceniract between fhe provider and
PCC reguired PCC’s prior consent,

PCC did not therefore act
untawfully in trying to prevent the
Claimants from doing so. The
effect of the judgment on this one
issue will of course depend upon
whether you have a contractual
restriction to request third party top-
ups.

Concilusion

The Pembrokeshire case is not a
judicial magic wand that will lead to
propet commercially acceptabie prices
being paid by local autharities.

In my view, it wili lead to authorities
becoming being much more careful in
how they audit frail their decision on
the usual cost that they pay. This may
well inevitably lead to a degree of
window dressing by them, particulariy |
suspect with regards to consultation
with providers,

However, the inescapable truth is that
the courts are prepared to intervense in

 decigions and will not be fobbed off by

the rhetoric and restrictions which
authorities have employed with
providers for years.

- Each decision by an authority will have

o be carefully looked at to consider
whether or not it has ered inlaw. Ifit
has, then providers should not be
afrald 1o bring this to their attention
and indeed use it as leverage during
the course of their negotiations at price
reviews. |If thelr voice is disregarded
then providers should give serious
congideration as to whether judicial
review is a sensible option. When
undertaking this consideration, one
must bear in mind that judicial review
must be brought within 3 months of the
act complained of.

f a local authority has refused tfo
inerease, of indeed has reduced is




price, it is more fikely than not that its
decision is untawiul,

if there is a mechanism for reviewing
price within the contract with the local
authotity, then the Pembrokeshire
decigion is stii likely to be highly
refevant io how that mechanism is to
be employed.

in short, the Pembrokeshire decision
should undoubtedly prove very
effective in the care home seclor's
armament,

David Collins is the Managing Direclor of -
David Coflins Soficitors who provide legal
advice exclusively to care homes

Tel: 0713 2893724
Email: de@davidooliinssolicifors.co.uk




AR

Amanda Akerman

From: Helen O'leary [HMelen. OLeary@barchester comm)
Sent: 05 January 2012 15:47

To: Peter Van Harrewege

Subject: . PW: Haziewoods Upate - The Latest Jud:cnal Review
B

Helen

,ﬂ

The Infarmation in this ematlt is confidential and may be legeally privileged. It is intended solaly for the addressee, Access to this
email by anyone else is unauthorised, If you are not the intended recipient, any disciosure, topying, distribution or any actien

taken or omnitted to be taken in reliance on i, is prohibited and may be un!awful.

From: Camplon Hilary [malito:Hilary.Camplon@shakespeares.co.uk]
Sent: 04 January 2012 11138
To: Helen O'Leary

Subject: FW: Hazlewoods Upate - The Latest Judicial Review

Hi Helen, -

1 theught you might be interested in the atiached.
Heppy New Year (again}

Hii

Hilary Campion
Director

direct £ 0115 948 3712

direct f 0115 650 4538

main 10115 845 3700 ext 5212
hilary.campion@shakespeares.co.uk

Shakespeares
Park House, Friar Lane, Nottingham NG1 80N
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From: Roddy John

Sent: 04 January 2012 11:08
Ta: Healthcare

Subject: FW: Hazlewoods Upate - The Latest Judicial Review

More on the topical issue of JRs on Care Home Fee rates.

Difficult to see how LAs can ignore true costs of care any longer when looking at the fee rates for the new

year commencing in April.

Regards, John.



John Roddy
Consuliant

directt 0115 645 3731

direct f 0115 041 9623

main £ 0115 945 3700 ext 5231
mobile 07540 737848
ohnroddy@shakespeares co.uk

Shakespeares.
Park House, Friar Lane, Nottingham NG1 6DN

From: Andrew Brookes [mailto: healthandcafe@hazlewoods-online.co.uk]
Sent; 21 December 2011 14:57

To: Roddy John

Subject: Hazlewoods Upate - The Latest Judicial Review

HAZLEWOODS | December 2011

Health and Care Update
Wiawr nring friendly version

Dear John - Lot
Next steps:

Healthcare Update - December 20191 o o
- Wisit our website
Many of you may recall the Forest Care Homes
Judgament in December 2010, where
Pembrokeshite County Councit were found to
have not applied the proper processes when
setting the weekly' fee rate.

- Contact us

. Forward io a colleague

The Authority iooked 81 this during January
2511 and agreed an uplift in the weekly fee
rate. The

A group of home owners in Pembrokeshire have teken the C 1o the High Court
again onthe dasis that they have stilf falled o caleulale the fee corrently.

Hagtewoods carried out & review of some of the dats used by the Authority when
setting the rate of £484 end provided an expert witness repor 1o the Court

.



Last Fridav, 16 December, the Judge handed down his decision that the Authority
had indeed failed to consider all of the facts in an appropriate way and agreed that
the Defendant {Pembrokeshire County Council) should give further consideration to
this and re-determine the rate,

This latest judiclal review s another example of the fact that the Authorities are
going o have to give due consideration to fee rates in April 2012 and they will need
ta show that they have given proper consideration to all of the facts.

The decision hinged upah the fact that the Council had not given due consideration
to the appropriate rate of return on capiial and it is clear that this is going to need
detailed discussion in all areas before fee rates can be set next year. We are
working with many clients to establish detailed information ready for April 2012 and
should you have any queries concerning this, we would be delighted to discuss
matters further with you.

Kind regards
‘ =) Bt Andrew Brookes

Head of Health and Care

(1242 246670

Andrew, brookes@haziewnods.co.uk

To opt cul of fulure communications olick here,

This emal} has been prepared as g guide to topics of current financlal business Interests. We strongly recommend you take professional
advice before making decisions on matters discussed here, No respansibility for any toss o any petstm acting as a result of this
material can be accepted by us,

Hazlewoods LLP is a Limited Liability Parinership registerad in England and Wales with nimber 0C311817. Registered office:
Staverton Cour, Stavarton, Cheltenham, Glos, GL51 OUX. A list of LLP pariners Is avallabla for inspection at each offica. Harzlewoods
{LP Is registered as suditors by the Instilule of Charered Accountants in England & Wales, Hazlewoods LLP is authorised and
reguiated by the Financial Ssrvices Authority.

Shakespeares i a business name of Shakespeares Legal LLP, a limited {lability parihership registered in England
and Wales with number OC319028, and authorised and regulated by the Solicitors Regutation Authority with number
442480 A copy of the Splicliors' Code of Conduct can be found on thelr website. A list of members is available for
inspection at the registered office; Somerset House, Temple Street, Birmingham, B2 5BJ. Any reference fo g ‘partner
in relation to Shakespeares means a member of the LLP or an employee or cansuitant with equivalent standing and
qualifications. Service of documents by fax or ernail is not accepted.

This email is CONFIDENTIAL {and may alsa be privileged or otherwise protected from disclosure) and is infended
solely for the person(s) to whom it is addressed. If you have received it in error please notify the sender immediately
and delete the original message from your system. You must not refain, copy or disseminate it. We do not accept any
flability for any loss or damage caused as a result of computer viruses and it is your responsibiiity to scan any
altachments.

For more information about Shakespeares pleasse visit our websiie




SEFTON CARE ASSQCIATION &
OTHERS v SEFTON COUNCIL

By David Collins - solicitor and
Managing Direclor of David Colfins
Solicifors

On 8 November 2011 {following a two
day ftrial on 25 and 26 August 2011)
the  High Courtt of  Justice
Administrative  Courl, - .sifing  n
Manchester, rdled that Seffon Council
acted unfawfully when making its
dacision to freeze care home fees for
#ie second year running.

The!"Court quashed “the Council's
decision and ordered that it pay the
Cizimants’ legal costs.

David Collins Solicitors acted on behaif

of The Seflon Care Association and.

four private care home operators who
pursued = the' .o judicial review
proceedings against the Council

The Complaint

: Sefton Council funds 45% of the 3,545
residential and nursing care beds
within Sefton.

On 16 December 2010, the Council
made a decision {fc be effective from 1
Aprit 2011) not to increase the fees
that i paid to care homes in Seffon.
This was the second year running that
the Council had decided not 1o
ihcrease fees,

The Seflon Care Asscciation and a
number of independent care home
providers {within this bulletin referred
to collectively as 'the Asscciation’ for
gase of reference) challenged the

Councif's decision throughi a claim for
judicial review. The main thrust of the
Association's challenge was that:

1, The Council had failed or failed
properly to assess or fake info
account the actual costs of care,

2. The Council failed or failed property
10 ass5ess tharsks of its decision 1o
care homes and o residents.

3. The Council-failed or failed properly

{0 dssess of take info account local
factors relevant o the provision
and cost of care.

4. As a result of the above three
grounds, the Council was unabie to0
demonstrate that the fees were
sifficient to allow & o meei
assessed care needs and
provide residents with the required
levet of care services,

5 The Defendant falled or failed
property to comply with its general
equality duty under section 49A of
the Disability Distrimination Act
985",

8. The Defendant failled or failed
properly io consuit with ihe care
home proprietors.,

The Legal Framework

Linder the MNafional Assistance Act
1848 and directions (the Directions’)
made under it, where a local authority
hes assessed a person as reguiring
residential accommodation cue 1o
their age, iHiness, dissbility or apy other
creumstances,  the suthorly s
required to make arrangements to

This-duty I now tove found i section 148 ¢f
the Equality Ack 2010,




accommodate that person at a place of
thelr choice.

However, the Direclions aiso provide
that the local authority is only required
to make arrangements for the person’s
accommodation in  their preferred
accommoedation I

“the cost of making arrangements for
flm at his preferred accommodation
would not require the authority fo pay
more than they would usually expect fo
pay having regard to his assessed
needs”.

This is refarred to as the ‘usual cost',

Formal guidance? (hereafier referred to
as “the Guidance") Issued by the
Secretary of State regarding the
sefting of thé ‘usual cost states as
follows:

“This cost should be set by counclls af.

the start of a financial or other planning
period, or v response fo significant
changes in the cost of providing care,
fo be sufficient fo meet the assessed
care needs of supported residents in
residential accommaodation. A council
should sel more ifran one ususl cost
where the cost of providing residential
accommodation fo specific groups 1s
different. In setling and reviewing their
usual costs, councits should have due
regard to the aclual cosis of providing
care and other focal factors. Councils
shouid also have due regard fo Best
Value requirements under the Locs!
Government Act 19987

* The 1982 Choice of Accommodation
Directions in tocal Authority Circular 1AC
{2004} 20

The Guidance further provides that

“When seling #s usual cosi(s) a
councit should be able lo demonstraie
that this cost Is sufficient to allow It 1o
meet assessed care hneeds and o
provide residents with the level of care
services that they coufd reasonsbly
expect fo recelve if the possibilly of
resident and third parly confribulions
did not exist.”

As well as the formal Guidange, the
Department of Health in October 2001
issued an agreement between the
skatutory and independent social care,
health care and housing sectors ¢alled
“Building Capacily and Parinership in

-Care” (hereafter referred to as "the

Agreement”). Amongst other things,
the Agreement provides  that
commissionars (which term includes
jocal authorities) should ensure that
they have in place “clear sysiems for
consuitetion with ail {and potential)
providers”. ~ The Agreement further
states that:

Providers have become increasingly
concerned that some cormmissionsrs
have used thelr dominant position to
drive down or hold down fees fo a fevel
that recognises neither the cosls fo
providers nor the inevifable reduction
in the quality of service provision that
follows. This Is shorbsighted and may
put individuals at risk. IE is in conilict
with the Govemments Best Value
policy.  And it can desiabilise the
system, causing unplanned exits from
the mariet. Fee sefiing must take info
account ihe legliimate current and
future costs faced by providers as weli
as the faclors that affect those cosis,
and the polential for Improved
performance and more vost effeclive
ways of working.  Contract prices
should not be set mechanistieslly but
should have regard to providers’ cosis




and  eficlencies, and

outcomes for people using services,
inclding patients.”

Further still, the Agreement provides
that commissioners should ensure that
they have in place:

“Fee negolistion arrangements fhat
recognise providers’ costs and what
faclors sffect them (es well as any
scope for improved performance) and
ensyre that appropriate fees are paid”.

Whilst the Agreement is not farmal
statutory guidance, a local authority is
‘not free fo Ignore it As with the
Guidance, a local authority will have to
jusfify any -deparhwe from the
Agreement and there must be
sufficiently compelling grounds for it to
do so. The greater the departure from
the Guidance or the Agreement, the
more compelling the grounds must be.

. The Facts

Back in 2003 an agreement was
reached bebween the Councif and care
home providers in Seflon. Under this
agreerient, the Councll agreed io
implement a new fee structure from
the 1 of April of that year, Thers was
no evidence as o how the faes were
set in 2003 and whether there had
been any analysis at that time of the
aciual costs,

Between 2004 angd 2008, the Council
had reviewed its fee mtes. Those
reviews involved three stages: {1)
meelings betwesn the Council's aduit
sociel gare officers and care home
providers  {represented by  the
Association); (2) a report by the
Council adult social care officers to the

planned -

Cabinet selting out the ever increasing
concerns of providers' about the fees
and the recommentted fee level, and
{3) the . Cabinet's decision which
followed the racommendations
contained within the reporls.  There
were fee increases in each of these
years. Notwithstanding, in the 2008
repott filed by the Councll officer, there
was a recognition that the Council was

-sfill some way off paying a "falr price

for care”,

in the report for 20098, the Counci
oificer made three points of note: {1)
the Assoclation was of the view that a
large increase in fees was required o
prevent potential contractions in the
care home market (2} this concern
had been countered by the fact that
there had not been any home closures
due to fiscal reasons during the last
four years; and {3) new operators were
coming into Sefion to expand their
businesses. This report recommended
a 2% increass in the fees as against
the 8% requested by the Association,

By letter dated 3 February 2010, the
Councll informed care home operators
that there would not be any fee
inctease for the year 2010/1. The
Council informed the care homes that
it was facing an £300,000 overspend
on community care during 2010411
and that given the economic climaie,
the Councll could not support any
increase In the fes rates. However, it
stated that It had allowed for a 2%
increase in s medium term financial
plan for the following two years, albeit
that this may be affected by
"unforesean pressures”. In reaching
this decisibpn and in contrast to
previous years, the Council had not
engaged in any consultation with the:

care homes, whether through the

Association or otherwise.




Back in 2009, the Councll had
identified the need for it fo develop
plans fo address fulure expected
financial problems being faced both
netionally and globally. The Council's
expectation was that there would be 2
resultant £25million shorifall in s
hudget over the subsaquent thres
years®. This ultimately led 1o the
Councll  idenfifving  savings ~ of
£1.4million if it were to freeze the fee
rates over the vears from 2011 to
2014, The Councll falled to
communicate this to the Assoclation,

in July 2010, the Association wrote to
the Coungll gsking for a meeting with
the Courncil's Chief Executive to
discuss its concemns. That meeting
eveniually took place in September
2010, During this = meeling the
Association raised the issue of the
Council's chronle  underfunding In
respect  of Hs  fea  rates,
notwithstanding the Council's altempis
tc  encourage investment and
wansformation within the seclor. The
Assotiation made  representalions
about the need for the Councll’s fee
raies o reflect the actual cost of
providing the services which the
Council were commissioning from care
home providers,

The Council's Chief Executive (whilst
expressing sympathy) focused on the
Council's difficult financial pesifion and
the looming budget cuts. She did not
mention the Councl's intentions to
freaze the fee rates for 2011112 and
bayond.

Earfier, in  August 2010, the
Association had met with the Council's
 Sirategic Director for Social Care and

* By November 2010, the Council's estimated
shorffall had incressed (o £58.3million,

Wellbeing. During that meeting the
Association repeaied s concems
about the Council's undetfunding and
the need for the Counci to Increase iis
fees commitment if care homes were
to remain viable and capable of
meefing the requisite standards.

The Asscciation again aitempled (o
raise its concems about the fee rate
during a meeting with the Council In
November 2010,

On 18 December 2010, the Councli
made its decision neot to Increase iis
fee rafes fo care homes for 2011412
This would enable the Council to make
a saving of £1,513,000.

Within a letter {0 the Association sent
after the decision had been made, but
hefore it had been communicated 1o
ihe Associgtion of curé homes
generzlly, the Councl's  Chief
Execufive stated:

“..we are stift not in a position fo offer
any element of increase and
unfortunately we will have fo wait io
see If the cufcomes you predict come
fo fruftion”.

By leftar dated 12 January 2011, the
Counclh eventually nofified the care
homes of fis decision not 1o increase
fee rates for the second year running.
This decision was made despite an
increase in inflation alone {measured
by the RPI} of 4.6% in 2010 and 5.2%
to the end of May in 2011,

The fee rates paid by the Councif were
therefore fo remain in the range of
£340 to £384 per resident per week for




residential homes and £470 to £510
per week for nursing homes,

Cn 23 March 2014, David Collins
Soficitors sent a letter to the Council
detalling why they believed the
Gouncli's decision 1o be unfawful, The
Council rejected this and proceedings

for judicial review were issued on 11

April 2011,
The Judgmeﬁt

The Court quashed the decision as
being unlawiul,

In #ts judgment handed down on 9
Novembar 2011, the Court held that

“The Guidance and the Agreement
do not contempiate that there wifl
be any significant imbalance
between the usual cost of care and
the acfuaf cost? If a loval authority
consclousty fixes the usual cosl in a
sum significantly less than aclual
costs, then fthe court could] not see
how it could be said to be kaving “due
regard to the actual costs of providing
care” as required by .the Guidance.
Furthermore, such action by a focal
avthority would fin the courts]
Judgment amount {0 a breach of the
guidance contained i the Agreement,
namely o take account in fee setting
of the legitimale, current amd futurs
oosis faced by providers, as well as
{he factors that affect those costs, and
fo ensure thal appropriale fees are
paid. If fee lpvels are sel significantly
helow actual cost, then, In the words of
the Agreement, there will be “inevitable
reduction in the quality of setvice

* My emphasis.

provision”, which “may put individuals
al fisk...

Whilst..lhere is nothing in the
guidance that requires a local authority
ffself fo underiske an assessment of

-actual costs, it seems fo [the Courl]

ihat once the ¢laimanis asserled {as
was done at the meelfings In August
end Sepiember 2010) fhat there was
an underfunding of placemenis and
the Basic Fee did nof reflect the actuaf
cost of providing fhe sewices
commissioned, and was set at a leve/
befow what was required fo ensure a
viable secior, then al the very least,
the Defendanl, pursuant lfo fis
obligations to have due regard {o the
acfual costs of care and the provisions
of the Agreement referred fo above,

" should, before re-fixing the fees at the

2008 levels, have asked the Claimants
fo submit a delafled assessment of
whatl they contended were the actual
eosts of care so as to subslaniiaie
{insofar as they were able) their
contention  thal placements were
substantially under-funded in relation
io the actual cost of care....

there & a plain risk of a fall in
standards, which may pul residenls at
Hsk, and of possible home closures, if
indead It Is right that the fags, which
have been frozen since the April 2009
Increass, no longer adequetely meet
the cost of the provigion of care.
Whifst it is true thal thase fees are nol
out of line with those of ofher
authonties, that does not mean that
the fees are adeguate, or indsed lhat
these other authorities had due regard
to the actual cosfs of the provision of
care...”

The court held that there were real
grounds for concem about the




adequacy of the fees at the end of
2010. it further held that

“.the Council did not act In
accordance with ihe Guidance or
Agreement when it dismissed ihe
Claimants’ concerns  without  first
having sought particulars of the aclual
costs of care”.

During the proceedings, the Council
accepted that it was under g duty to
consult. The Court expressed the view
that this was clearly right. Not only did
the duty arise under the Agreement,
but aiso through a legitimale
expectation bome out of (1} the
Councif's past praclice; (2) the
imporfance of the fees to the
Clairnants and residents; and {3}
gommaon law fairness.  Further still,
constitation must bhe carmied out
properly. This requires:

= it to ba underdaken at a time when

proposals are sfil at a formative
stage;

» it must include sufficient reasons
for paricular proposals o allow
those consulled fo give inteffigent
consideration and an Intslligent
response,;

« atdequate fime must be given for
this purpose; and

e the produce of consultation must
be consclentinusly taken into
account when the ultimate declsion
Is taken.

The Court held that the Councit had
failed to engage in constltation in any
meaningful sense with regard fo its
proposal to freeze the fees. The
Associations concerns regarding the

future were simply discounted, with no
attempt being made by the Council 1o
chtzin  substanfiaion  of  the
Association’s contentions. There was
no evidence whatsoever that the
Association's views and concems
were taken Intc account elther
sonsclentiously or at alf af a time when
the ultimate decision was taken by the
Cotned; -

On the evidence, the Cour found that
in the autumn and winter of 2010, the
Assaciation had been confronted with
a fait accompl.

The Court stated that the failure to
consull would be grounds alone to
quash the Council’s decigion.

As to whether the Council had falled {o
properly assess the dsks of iis
decision contrary to ifs duties under
enmmon law andfer Agticle 8 of the
European Conveption on  Human
Rights, the Cowt held if the
Association can make good iis
contention that the feas are
significantly below the aclual cost of
care, then this will by definiflon
invalidate  the Councifs risk
assessmenis. This Is because the
Council failed to fake the actual costs
of care into account and, therefore, i
must have also falled to propery take
into account the implications of paying
& fee rate significantly below the achual
costs of care.

By the Couwrl’s finding that the Coungil
had falled {c have due regard 1o the
achual cost of care, it must have also
failed to pay due regard to local factors
relevant to cosis, such as local pay
levels and property costs. Further, the
Court agreed that the Councils
dominant position within the market




was a relevant factor that it should
fake info account when it comes to
reconsider its decision.

As to whether or not the Councll is
capable of demonsirating that ils fee
rafes are sufficiant fo meet sssessed
care needs, the Court held that
whether the Council can do so, will
depend upon the content of the further
costs submissions by the Association
when tha Couneil comes to recongider
its decision.

Finally, with regards to the question
about whether the Counclh had
compliad with its dutles under the
Disabifity Discrimination Act 19885, the
Court held that

“provided that the usual cost of care is
properly determined in accordance
with the Directions and Guidance, the
Defendant will be eniitlad o proveed
upon the hasis that the requirerments
of the public sector equalily duly have
been complied with in the preparation
of individual needs assessments and
care plans and in [the Court's] view
need go no further when fixing the fevs
payable in respect of its placements.”

In other words, if the Councll properdy
discharges lis duties when setfing the
fee rates, then it will comply with its
equality dufies. If the Councii does not
properly set the fee rates, then it will
also be in breach of its equality duies.

Commentary

The care home sector is acutely aware
of the financial difficulies facing local
authorities.  Howaver, by confrast,
many local authorifies have shown

lithe regard to the financial difficuities
that face care homes. Instead and
after years of underfunding, local
authorities simply look yet again to the
care secior o help absorb the
difficulties facing the public purse
This Js despite the persistent
representations from the care secfor
about the devasiating effect that this
chronic underfunding can have on
service standards and the viahility of
the sector.

It Is deeply worrving that the risks of
underfunding were recognised by the
Depariment of Health over ten years
ago (see the reference above fo -
Building Capacity and Parinership in
Care). Despite this, jocal authorities in
the main continue %o abuse. their
dominant market position by setling
fess af & rate that suils their budget,
without any proper regard to those
who have the duty to- provide the
sewice, their residents, or the risks of
underfunding.  In the words of the
Department of Health, “thig is shork
sighted and may put Individuals at
rigk”. _

Perhaps the most concemning point
that | took fram the Council's
representations fo the Court was its
stated belief that If it could, by virtue of

its dominant position, obfain the
provision of care at less than the
actual cost, even if it is "way off the
actual cost, then that is periectly
acceptable ff the Councll can
demonstrate that assessed care needs
ars being met. This shows a total
misunderstanding/disregard by  the
Councll {shared in my experience by
many other local avthortties) of simple
economics. That is to say, the funding
shortfall has to be made up (as best it
can be) eisewhere. This will efther
take the form of private funding




residents or third parties having fo be
charged more, staff wages being
depressed {thereby making i more
difficult to recrult and retain guality
staff), and cut backs in the standards
of care and the services that can be
offered. This thinking {or rather lack of
it) also fails fo pay any proper regard
to the consequentiial restriction on
prospective resident choice and the
viability of the sector as a whole.

{ am delighted that the Cowrt has

recognised what the care home sector -

has considered to be blindingly
obvious. That is, in simple terms, a
local authority canneot be said to have
paid due regard to the actua! costs of
care if it fails to allow for a proper
inquiry into the actual costs of care; It
deliberately sets a fee rate below the
actual costs; and it fails to properly
consult with and pay heed fo the
concerns of fhe care seclor. It is
simply not good enough for local
authorities to benchmark themselves
against the fee rates being pald by
neighbowring authorities. To coin the
ol adage, "two wrongs do not make &
right™. '

Without doubt, this judgment is
extremely imponant and has been a
fong time in the walting. Hopefully &t
will go some considerable way to heip
" level the playing field.

The Councll now has until § February
2012 by which to make a fresh
decision abouf iis fees for the vear
201112, That decision will have to be
made lawfully, following proper
meaningful cansultation and taking into
account representations made and
evidence provided duwing that
consultation.

Notwithstanding the significance of the
judgment, how care homes approach
local  authorifies and handle the
consuliation process remains critical to
their prospects of securing a fair fee
rate.

David Colling is the Managing Director of
David Collins Solicilors who  provide

specialist legal advice o ihe health and
social sestor,

Tel 0113 2893724
Ermail: de@davideoliinssaliciiors.co.uk
vww.davideoliinssolloitars.co,ui
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Tel : 01664 823084 Fax ; (1664 622769 Email : chairman@emoere org.

EMCARE Lid is the local association: representing views of independent care home
providers in Leicester, Leicestershire and Rutland.

Thie association is committed to supporting providers in.delivering a high quality service,
and for many years, representatives have worked in-partnership with Lemestershlre
County Oouncx! to develop several innovative projects that have resulted in
improvements for people who live and work in care homes.

Last April, the council made the decision to freeze fees for care homes for the second
year running. This follows 10 years of annual increases that have falled to match
inflation, let alone the costs of providing better standards of care.

fry recent years the shorifall between the actual cost of delivering the service and the
amount paid by-the council has grown to the-extent that people paying for their own
care have been charged a higher: rate which subsidises those being paid for by the
Council. Alternatively  family members have had {o "lop up” the payment made by the
council in order to cover the cost of the care. Many of those family members are teiling

care providers that they are facmg increasing difficulty in ccvermg these ‘monthly
paymenis.

EMCARE fully acknowledges the difficult decisions that the council is having to take
regarding the future of vital services, but nothing is more important than the safety and
well-being of the most frait and wiiinerable people in our society.

EMCARE’s successful challenge in the ngh Court means that the Council must carry
out a full review of the actual cost of care before deciding the rates that-they pay for
care. The decigion that they made in April has been held as unlawful, and they must
now properly consult and take into account EMCARE's representations before making a
fresh decision about the rates paid to care homes.

Alison Cowley, Chairperson of EMCARE said that she “is delighted that the iSQa
challenge has been successful”, but that “the action was taken with great reluctance’.
She added that “she is fooking forward to continuing the coliaborative working
refationship with the Council, not only In the resolution of determining a falr price for
care, but also in the ongomg development of services which witt ensure that ths
changing needs of our ageing population are properly catered for’.

East Midlands Care Limite¢ A Company Limited by Guaraniee
Registered Office: 167 London Road Leigester LEZ? 1EG Registered in Cardiff: 6438352




EAST WMIDLANDS CARE LTD v
LEICESTERSHIRE COUNTY COUNCIL

8y David Collins — solichor and Managing
Director of David Colling Soficitors

On 2 December 2011 {following a two
day hearing on 15 and 16 November
2011) the High Court of Jusfice
Administrative Court, sifting in Leeds,
ruled that Leicestershire County
Council had acted unlawifully when
making its decision nof fo increase the
fees payabie to care home providers
for 2011112,

The Court gquashed the Councll's
decision and ordered If to pay the
Claimant's legal costs,

David Coliine Solicifors acted on behalf
of the Claimant, East Midiands Care
Limited {{EMCARE) who brought the
judicial review proceedings on behalf

of care providers within Leicestershire
County.

Summary of the Complaint

EMCARE is an association
representing care home owners {hoth,
regidential  and  nursing) within
Leicestershire, the City of Leicester,
and Rutland, Of the 3,171 beds within
EMCARE's membership, 2215 are
within Leicestershire County.

On 7 March 2011, and for the second
year running, Leicestershire Council
decided not to increase its fees
pavabie to care homes.

In brief, the complaint made by
EMCARE was that the decision was
unlawful as it was made (i) without

proper consultation and (i) without due
regard being paid to the actuaj costs of
care, the siatidory needs set out by
section 48A of the Disability
Discrimination Act 1895, or the risks to
the residents within the care homes.

Permission fo pursue the claim for
judicial review was granted hy the High
Court on 30 Juhe 2011.

The Facts

For at least the last lern vyears,
EMCARE has met with elected
members of the Council on an annual
hasis to discuss the cosis pressures
faced by care home providers. These
discussions have been in addition to
the more rouline meetings belween
EMCARE and Council officers.

in June 2007, after reguesis from
EMCARE, the Councl agreed fo work
with providers to try to establish a ‘Fair
Price for Care’, and the Counci
engaged the services of a consuitant
o assist. As @ consegquence, a
number of workshops and consuitafive
meetings took place with the Council.
Not unsurprisingly, those workshops
identified  concerns  about  the
adequacy of the Council's fee rates.
Equally unsurprisingly, those concerng
were not formally accepted by the
Council. :

At the end of the process, the
consultant produced a report for the
Council. The Council has not made
that repori known to the public.

The Councils weekly fee rates for
2008/10 were as follows:



Band 1 {Cider pecopie) £288
Band 2 (Mental lliness) £304
Band 3 {Dependent older peopie) £341
Band 4 (Learning disabilityy £354

Band 5 (High dependency older
peoplia} ‘ £404

The Councils weekly fee rate for
nursing homes was £353, net of
RNCC,

On 24 February 2010, the Council
decided not to increase the rates for
the year 2010/14.

During the remainder of 2010, the
issug of the Councifs fee rates was &
regular topic of discussion at the bi-
ronthly Provider Forum  meetings
afiended by care home providers and
the Council;

On 14 December 2010, the Cabinet of
the Council were to meet to considera
proposal from the Council's Director of
Adult and Comimunities, 16 infroduce a
Quallty  Assessment  Framework
('QAF), under which providers {who
attained the required standards) would
become eligible for extra (albeit
minimal) funding, Before this meeting,
EMCARE wrcle to  all Cabinet
members, Within that letter, EMCARE
welcomed the implementation of the
QAF, but highlighted s concems
about how homes who did not meet
the criteria could improve their
standards in the absence of any fee
increase. So as o highlight the
Council's underfunding, EMCARE also
highlighted some figures from a recent
Laing & Buisson report (that it had
obtained in Ociocher 2010 in
conjunction with other associations)
regarding the costs of care within the

East Midlehds. EMCARE also
highlighted the Council's failure 1
pass o increases in fhe basic stale
pension to care home providers,

During its meeting, the Cabinet
approved the implementstion of the
QAF  from  January 2011, with
applications from providers to be dealt
with on a first-come, firgt-served basis,
with the higher quality applicant getting
the higher level of payments available,

EMCARE sent a full copy of the L&B
report to the Council on 10 Jdanuary
2011, This repon concluded (in
respect of homes meetmg the nattor‘ia!
standards) a cost.

On 26 January 2011, EMCARE met
with the Council's Assistant Director of
Aduit Sociat Care. The purpose of the
meeting was to discuss the process
that the Council would be following to
review the fees for 201112, The
Director explained that there was

. insufficient time to carmy out a full

review of the fee rate, which the
Councll would have to conduct
internally. However, a full review was
promiised for 2012/13. it was during
this meeting that EMCARE drew the
Council's attention to then recent
decision in Forest Care Home Ltd v
Pembrokeshire  County  Council.
EMCARE also made representations
that the Councll should look at its own
cost information on the provision of
care (as an operator of its. owh care
homes) and the Laing & Buisson
report provided by EMCARE.

On 7 February 2011, EMCARE again
met with the Couhcii.  This time the
Councll was represented by s



T

Director of Adult Sociai Care and its
Councilior responsible for Adults and
Communitiss. During this meeting
EMCARE informed the Counclt that
any payments made under the QAF
would not be sufficient to bridgs the
shortfall in its standard fee rates, which
fell far helow the actual cost of care.
EMCARE again repeated the cost
pressures facing care homes. |t was
guring this meeting that EMCARE was
informed that it was uniikely that there

would be any increase in the fees for
201112,

Cn 8 February 2011, the Council’s Fee
Review Panel met, when they
considered and discussed a report

produced for the meeling which
- recommended & 0% fee rate increase.
This report had net been made known
~ to EMCARE during its meeting with the
Councll on 7 February 2011, despite
the Director of Adult Social Care being
aware of it Amongst many other
factors, the report highlighted the
sericus nature of pubkic finances, with
ocal government having to cover a
funding shorifall of around £6.5bn in
the next financial year. The report
commented that the Council had o
achieve £88m efficlencies and service
reductions over the next four years
including £28.9m in 2011/12, with the
contribution  from  Adufts  and
Communities  beihg  E10.7m  iIn
2011412,

The report also highlighted the Laing
Buisson report and what was
happening in other local authorities
within the East Midlands. EMCARE's
concemns  about  fhe  level  of
underfunding were aiso highlighted.

Confirmation was given during the
meeting by Council officers that they

had followad the proper procass when
considering the 0% increase, and that
they had glven due regard o ali the
relevant factors. Consideration was
also given to the Pembrokeshire
decision.

The Fee Review Panel concluded that
the recommendsiion of a 0% increase -
be presented to the Director of Adult
Social Care, who ratified the decision
ot 7 March 2011, despite some
anxiety abouwt a possible fulure
challenge of the degision.

The claim for Judicial Review was
issued by EMCARE on 3 June 2011,

The Grounds of chailenge & the
Outcome in respect of each Ground

Tne Councll's decision was challenged
on the following grounds:

Ground 1: The Coundil falled or failed
propetly, confrary to guidance, to
assess o teka into account the actual
cost of care.

The Court acecepted this ground and
quashed the degcision.

Ground 2: The Council failed or failed
properly o consult with care home
providers.

The Court accepied this ground and
guashed the decision.

Ground 3. The Council failed
adequately to assess the risks of its



decision to care homes and fo
residents, :

The Couri accepted this ground and
guashed the decision. The Court
agreed that this Ground must stand or
fall with Ground 1. in other words, if
the Council failed to take proper
account of the actual costs of care
then the full consequences of a 0%
intrease could not have been known
to the Councll. By definition, it could
not. therefore have properly assessed
the impact of its decision.

Ground 4: The Gouncil falled or failed
propery to comply with ifs general
equality duty under section 40A of the
Disability Discrimination Act 1985,

The Courl endorsed the approach
taken. within the Sefton judgment®.
That is, provided the Coungil's fee rafe
was properly determined, then it
follows that it has complied with its
duties under the DDA. Conversely,
however, it does not necessarily follow
that a failure to properly set the fee
rate will amount to a breach of the
DDA, The Councll was not held to
have breached the DDA in this case.

Commentary

! vill assume that the reader of this bulletin
s already familiar with the Seffon
judgment  which has been  widsely
publicised and In respect of which | have
previously written g bulfetin,

The decislon is a highly important
decision, endorsing the judgment in
Sefion.

¥ The Queen {on the application of The Sefton
Care Associstion) v Sefion Councit [2011]
EWHC 2876 {(Admin)

The principal ground of chellenge In
both cases was the respeclive
Courcils’ failure fo pay due regard fo
the actual costs of care.

The Judge in the EMCAKE case |
repeated  {(amongst  others) the
following extract from the Sefion
judgment:

“Iin the Court's] view, faken 23 &
whole, the stafutory Guidance and the
Agreement fl.e. Bullding Capacily and
Partnership in Care 2001] do not
contemplaie thaf there will be any
significant imbalance beiween the
usual cost of care [fle. the Council’s
fee rafe] and the actual cost. If a local
authonly consciously fixes the usual
cost in a sum significantly less than
actual costs, then [the Cowrt does] nof
seg how i could be said fo be having
‘due regard fo the actusl cosis of
providing care’ as required by
paragraph 2.5.4 of the Guidance.
Furthermore, such aclion by a local
apthority  would iIn my judgment
amount fo a breach of the guidance
contained in paragraphs 6.2 and 8.7 of
the Agreement, namely to take Info
account in fee selling of the legitimate,
currerf and fufure costs faced by
providers, as well as the faciors that
affect those custs, and fo ensure that
approprisie fees are paid. i fee igvels
arg set significamtly below actual cost,
then, in the words of paregraph 8.2 of
the Agreement there will be nevilable
reduction In the quality of service
provision’ which ‘may pul individuals at
risk’,

This exitract from Seflon was
challenged by Leicestershire Council
who claimed that the Judge in Sefton
Was Wrong.



Firstly, the Councll argued that the
Sefton Judge had attached excessive

importance to the nofion of 'due regard

to the actual costs’, by giving it
overriding importance among the
many considsrations to which a local

“authority has  to  have regard

However, the Judge did not accept
Leicestershire Council's argument.

Secondly, Leicestershire  Council
submitted that the Sefton Judge was
wrong to see it as inevitable that a
conscious departure from the actual
costs would constitule a failure to pay
due repard fo those cosis. The
Leicestershire Judge did not overrule
Sefion on fhis point. However, he
cautiously observed that there may be
something in this argument.  The
Judge's observation was aimed at a
possible scenaric whereby a Council
looks holisticatly at the funding it pays

. 1o care providers in respect of each

resident.  If overall providers are
actually receiving sufficient funding
from a Council to meet assessed care
needs (with sufficiency being judged
against the actual costs of care), then
in those circumstances, a conscious
departure from the actual cosis in the
seffing of the basic fee rate, may not
necessarily be untawiul. However, tha
Judge did not make any ruling in this
regard.

What the Judge wernt on to emphasis
was the crucial point within the Sefton
Judge's comments that “at the very
least” it was incumbent en the local
authority to seek from providers a
detalled assessment of the actual
costs of care. '

The Leicestershire Judge also
observed that once the matter of

underfunding had been raised to the
Council, it was incumbent upon it to
ascertain what the actual costs of care

.were.

Both the Sefton and leicestershire

judgroents make it clear that:

1. Council's must make themselves
aware of what the actual costs of
care are, whether through their own
investigations or by allowing
providers to adduces evidence.

2. Council's must pay due regard fo
the actual costs of care.

3. There should not be any significant
imbalance between the actual
cosis of care and the funding which
care providers receive,

4. Councils are required fo consuit
with the care seclor. This means
that the proposed fee rate must be
made know to providers at a
formative stage. Further, the
Councll must provide sufficient
reasons for the proposed decision
to allow providers to give intelligent
consideration and an intelligent
response.  This requires adequate
fime to be given for this purpose.
Further still, the preoducts of the
consuitation must be consciously
taken into  account when the
ultimate decision is taken. In other
words, the Council must maintain
an open mind throughout the
cotisitation process.

5. Benchmarking fees with other local
authorities Is not accepiable, The
fact that one local authority's fee
rates may not be out of line with
others, does not mean that the fees
are adequate, or indeed that the
other authorities had paid due
regard o the actual cost of care.



Any failures to comply with the above,
will render a local authority's declsion
untawful,

The Sefton and Lejcestershire
decisiohs undoubtedly clarify the legal
duties on Councils and highlight the
many faillures in Council decision
making procasses. However, the
process of engagement with Councils
remains  complex and | remain
cautious In my views as to whether
Counciis will genuinely embrace a
properly balanced working relationship
with the privaie care sector,

With this caufion I mind, how
providers  and  thelr associations
approach the fee review process
remaing both crucial and complex.

David Collins is the Managing Director of
David Collins Solicitors who  provide

specialist legal advice fo the Heaith and
Social Care secior,

Tel: 0113 2893724

Emaii: de@davidcoliinssoliciiors.co.uk
www. davideollinssalicitors.co,ul







10" April 2012 ' 121 Krighton Church Road
‘ Leicester LEZ 3JN

Mr, Glen Garrpd Telephone: 0116 270 K678
Assistant Director Facsimile: 0116 270 2318
- Adult Social Care : _ E-mail: info@prime-fife.co.uk
Lincolnshire County Council © Web: www.prime-life.co.uk

Orchard House
Orchard Street
Lincalh LN1 1BA

Dear Glem,

i thank you for your letter of 22™ March 2012, which has been received by many of our provider
units, seeking views prior to you making a preseﬁtation 1o the elected members with regard to the
recent process of setting care fees for the forthcommg financial year, piease accept this response on
behalf of all Prime Life prov&der units.

Your letter raises 4 questions, i will deal with them in the order that they oceur.

i.

This question focuses on the engagement with the independent sector, by your Autharity, and our
view on same, certainly the consuitation has:been active, in the sense that myself or key members of
our staff have attended 2 number of meetings over the past few years and we have facilitated here
in Leicester a meating with Steve Hochin and Rachel Wing, offering them full and open access to our
accounting systems and the information that we hold, in that sense much effort has.gone into the
consultation process, however, it effectiveness is perhaps in-doubt.

t respect that you ate relativaly hew inpost, | assume that you have been fullty briefed on the history
of the relatioriship between the Authority and the independent sector, but perhaps you should
consider the relationship from the other side of the fence so as:to speak, herewith therefore is a
summaty of some of the key events,

e 2003 - Lincolnshire County Council were instructed by the High Court to issue a
contract, using an approved costing model, to provide a fair fee for care. The
contract included an inflationary clause to ensure that it remained effective,
selected care homes were paid compensation for inadeguate fees in the past, and all
costs were paid by the Authority. It was disappointing that at that point
negotiations found their way to the High Court, but at least it gave the benefit of an
acceptable contract to all parties and a clear way forward.

s 2008 - With the appointment of new Officers, in particularly Ken Fairburn and
Caroline Cus, all providers were told at regional meetings that the Authority could
not afford to maintain the existing contract and a proposal was put forward, be it
with few options available, failure to accept the contract would revert in a
cancellation of the oid contract, to provide reduced fees, but with the benefit of a
premium fee, subject to the Authority carrying out a quality moenitoring exercise.

Registered in England No. 27796011
INVESTORS IN PEOMLE Registered Office: 121 Knigittorn Church Road Lecester LEZ 30N



Reluctantly therefore, Prime life, like many other providers accepted the new
contract,

& 2010 - With departure of Ken Fairburn and Caroline Cus , and the introduction of
Ruth Cumber, and iater on Terry Hawkins, we were advised that a further revision
of contact had to be made, one that offered lesser benefits, and 2 reduced fee for
‘new admissions, following further meetings and with the Authority accepting that it
had failed in 9 out of 13 instances to access Prime Life provider units for the quality
award framework, again reluctantly we accepted a retrospective payment for the
missing premium fees, and the introduction of yet a further contract.

s 20311/12 — With departure of Ruth Cumber from the stene, shortly followed by Terry
Hawkins, further consultation is taking place, Steve Hochin qualified accountant, and
Justin Hackney, who i understand ironically is related to the Officer whe lead on the
initiat legai challenge back in 2003, in that sense we are close ta having completed a-
full circle. ' :

Your question asks our view on the effectiveness of the consultation process, | believe that the
above demonstrates that whilst it has been active, it has been hampered by the constant change of
personnel, the every changing strategy, and the fundamental refusal to accept that the judgment
made in 2003 by the High Court, resolved the issue at the time, but also provided for future

. infiationary increases, nresumably to prevent the need to revisit the situation, the withdrawal of the
original contact therefore appears {o be at the heart of this issue, and regretiably although we are
not members of the local Care Home Association, will be the issue that | understand is now in the
hands of lawyers to reintroduce, therefore at the prospect of spending substantial sums on legal
fees, | fear that history is about to be repeated. ‘

2.

Your second guestion refers to the model that you have used to arrive at the proposed costs of care,
You should be aware that on 21™ March 2012 | wrote to Steve Hochin directly, offering the view of
my Financial Director, who is herself a Charted Accountant, previously Steve met with Jay Hairsine
and shared with him not only the information that we had available on the operating costs of our
homes within the county, but also issues relating to price setting elsewhere, in that sense we have
tried to positively contribute to the process.

t can only therefore reaffirm the key points that have been expressed in the past, as are contained in
the detailed letter to Steve Hochin, they include the following:

a} In Steve’s model, he has taken note of the income of homes in the county, including the
income generated from the more lucrative seff-funded market and for the lesser number
Health funded placements, instead of working on the basis of the fees paid by the Authority.
As a result therefore, not only is Steve’s financial model flawed, but this would appeat 10 be
a direct contravention of the instructions given by the High Court in dealing with the cases
in Pembrokeshire, Sefton and Leicestershire.

b} Steve’s model offers information that he has gathered either directly from his own
comrmunication with providers or through the limited exercise carried out for your Authority
by Laing & Buisson, however, having examined his assumptions, against the information
that we have offered, some costs are clearly understated, and others have been left out, as
such the overall assessment of cost is unrealistic.



¢} The assessment for the required return on capital within Steve’s model has two key flaws,
the first being that it assumes average unit costs of £42,000 per bed, well below market
values, and substantially less than the cost of providing a new facility, and the second being
his assessment of a reasonable return on capital, he has chosen to offer 6%, which
coincidentally is exactly the same value that was rejected by the High Court fast Decernber
in dealing with the second review of the Pembrokeshire finding, and is less than half the
level advocated by Laing & Buissan in thelr costing mode! provided for Leicestershire County
Council, the combination of the understated unit cost and the return on capital, of course
leads to an artificially depressed fee.

3.

Your third guestion seeks out views on the two options put forward, neither of which are
~acceptable, but does seek alternative suggestions, our preference would simply be to revert to the
original contract, as established in 2003, following the last High Court challenge, but if possible
without the need to return to Court and certainly without spending any further monies
unnecessarily on lawyers,

If it is of assistance, and we are mindful that in previous judgment the High Court has indicated that
bench marking against nelghbouring  Authorities is not to be encouraged, we would certainly
recommend that you make your elected members aware of the outcomes of the negotiations of
some of the Authorities who were early entrants into this process, as an example, in Rutfand fees
have been increased by over 13%, in Warwickshire between 6% and 10%, to the north the East
Riding Council, who are now the subject of a High Court challenge offered 4% which was declined by
_providers and in the next few days we will have an announcement from Leicestershire, foliowing
their High Court experience of increases that we expect to be substantial. Other Authorities are on
the lawyers radar including Nottinghamshire, Derbyshire and Norfolk, the outcomes are yet
unknown, but what is evident is that increases have to be reasonable, and certainly your current
offers fali woefuily short.

4. .
Your financial question refers to your equality impact assessment, a very comprehensive document,
our major concern is that 9 of our 13 provider units, provide for clients who have needs other than
associated with their age, but as a result of disability, both mental and physical and so far the
consultation process has completely failed to address the setting of fair fee rates for the care of such
peoaple, important in the sense that all the factors that affect the care of the elderly, also apply to
the various other client groups, they too have been equally affected by the withdrawal of the
original contract, and in the same way as the eiderly clients, their very future and destiny is at risk if
a fair fee for their accommaodation and care is not provided.

Conclusion

We very much want to work with your Authority to establish a fair and reasonable cost of care, we
fully accept the pressures upon your Authority to make savings, your limited budget, the need to be
reasonable in our negotiations.

However, the treatment by the independent sector by your Authority, in recent years, has been less
than satisfactory, constant changes in both the people responsible and their strategy, has not given
us the warm feeling and comfort that we require.



Your Authority quite boldly has closed down many of Its internal services that were operating
inefficiently, a positive step, but bringing about a greater reliance upon the provision offered
through the independent sector and the need above all to created stability within the market place.

To Steve Hochin's credit, he has endeavoured to put the factually based formula together to bring
about a fair outcome, there are flaws, which we have highlighted, but more importantly the
putcomes, L.a. the fee levels supgested, are in complete contrast to the national trend. We know
already that Scotland has declared a national rate with residential care costing virtually £500 per
week, a similar finding has arisen from the second Pembrokeshire hearing in the High Court, the
laing & Buisson Survey for Leicestershire, a copy of which | have enclosed, endorses sirnilar
cutcomes, and in taking note of the price reviews declared in neighbouring Authorities, we see a
similar trend. Whilst | accept that there may be minor regional variances, and from our own
experience operating acrose the country, we know that they in the main only relate to property
values, it Is impossible to believe therefore that a fair price of care in Lincoinshire can be some 20%
behind the rest of the market.

| hope our contribution is therefore of value and that you will make it known to the Elected
Members, we do not for the sake of our clients wish to be in a position of conflict, but we cannot
give them the quality of service that they deserve, unless we receive an appropriate fee.

I would be gratefut if you would keep me informed of further developments on this issue.

Yours sincerely,

Peter Van Herrewege
Chairman



From: Shona Noon [mailto:shonanoon@prime-life.co,uk

Sent: 15 May 2012 16:16

To: ClirA Puttick

Cc: Glen Garrod; Peter Van Herrewege; James Wood; Simon Evans
Subject: Scrutiny Committee 16 May 2012

Dear CHr Puttick,

| will be attending the Scrutiny Committee meeting on 16™ May 2012, and understand that there
may be the opportunity to address Councillors directly. As time will be limited | felt that it may be
useful to submit comments on behalf of Prime Life Ltd to you in advance.

1. Lincolnshire County Council has a history of difficulty in negotiating the setting of weekly
fees for the provision of residential care with the independent sector. These difficulties led
to an action being taken by the independent care home sector which resulted in a High
Court decision in 2003/4 that imposed a core contract with an inflationary link clause. This
contract was terminated by the County Councit some 3 years ago. interestingly, had this
contract not been terminated it would have addressed the current challenge — perhaps it
could be looked at again in light of recent legal precedent?

2. The national climate is one of challenge with legal actions being taken between local
authorities and independent sector care home providers. These actions have seen High
Court decisions made in favour of the independent sector — the details of these Judicial
Reviews are contained within the report to be presented to the Scrutiny Committee on 16
May by Glen Garrod, Assistant Director. In essence the key components of these Judicial
Reviews have been:

th

o Areguirement to conduct fair, transparent and reasonable consultation with care
providers :

# The use of a robust and evidenced based formula when arriving at a figure that
reflects the fair cost of care

3. Lincolnshire County Councii originally instructed the nationally recognised organisation Laing
and Buisson to conduct research of the local independent care market. Elsewhere in the
country Laing and Buisson have conducted such research and arrived at a well recognised
formuia with which to caicuiate a fair weekly rate that reflects the actual cost of care. In
Lincolnshire the wark conducted by Laing and Buisson did not progress to the identification
and confirmation of a local fair cost figure; we have been advised there were various reason
why this work did not reach the anticipated conclusion as has occurred elsewhere.

4. Earlier this year 2 Options were presented to the independent sector at “consultation”
sessions led by Interim Assistant Director Terry Hawkins; neither of these 2 Options were
based upon a robust and evidence-based formula and in fact made highly controversial and
discriminatory assumptions. One of these assumptions in particular was the further
exploitation and reliance upon those individual’s paying their own care costs (“self-funders”)
to further subsidise the rates paid by the local authority. In effect the 2 Options made
available for consultation did not meet the need for the fair cost of care to be established. In
addition to representations made by local care home groups, detailed comment/analysis
was submitted to Lincolnshire County Council by our Finance Director Jay Hairsine
{Chartered Accountant).



5. Last week a 3" Option was detailed within the Scrutiny Committee papers. This 3™ Option
although an improvement in moving closer to a fair cost figure remains approximately 30%
behind that recognised nationally and established by Laing and Buisson. In addition, for
years 2 and 3 of the Option 3 proposal, the annual increase figure included is linked to an
inflationary target, not actual rises. Interestingly this target, identified by the Office of
Budget Responsibility, has not to date ever been achieved.

6. Aswe are all very well aware, demographics evidence increased growth in the numbers of
older people, living longer with more highly complex care needs. in order for care provision
to develop to meet this increased growth in demand (both in terms of numbers and levels of
dependency) inward investment is a vital requirement. Continued improvements in the
quality of care provided and the physical environment within which it is delivered requires
care providers to continue to operate financially viable businesses that will attract funds
from financial institutions — the Southern Cross failure caused great distress and a climate of
uncertainty for those residents within their care homes and their families/supporters. This
type of event is one which we would all wish to avoid, and we are not confident that the
current fee proposals will bring about this necessary investment.

7. As a provider of care homes nationally we are welil aware of the need for commissioners,
such as Lincolnshire County Council, to operate within fiscal constraint and do not suggest
that the Laing and Buisson weekly rate for residential care (approx. £500 per week) can
necessarily be achieved immediately. However, we would propose a solution somewhere
between the Option 3 proposed weekly fee and the Laing and Buisson calculation; with the
inclusion of an “inflationary link clause” aligned with the annual Consumer Prices Index (CPi}
figure. This proposal may enable Lincolnshire County Counci to:

« avoid further costly legal action being taken

e confirm a robust 3 year funding programme

e maintain viable and high quality care provision

e appropriately plan for projected increased demand

| trust that these 7 paragraphs outline our comments in terms of the current and historical contexts,
and a potential soiution.

As noted above Lincolnshire County Council have been subject to successful legal challenge in the
past and a return to the High Court would not be of benefit to any party; more open, transparent
and meaningful consultation with the wider care sector to achieve a final fair cost figure set between
that of the proposed Option 3 and the Laing and Buisson model with a link to actual inflation figures
would enable positive and pro-active partnerships to be established.

Please do not hesitate to contact me should you require further information or clarification
regarding the brief nofes above.

Regards
Shona Noon

Business Relationship Manager/Registered Social Worker
Prime Life Ltd



Mobile: 0782789354%For more information about our care centres please visit our website:
http:/fwww. prime-life.co.uk

Shona Noon

www.pﬁme-life.co.uk
Tel. 61162795678
Email. shonanoontprime-life co.uk
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Residential Fee Meeting
19 March 2012
Notes

Prime Life believe that seif-funders are subsidising council residents.

They believe that the figure of £42,000 for the valuation per room is unrealistic and that for new
build the figure is closer to £80,000 '

Prime life believe there are flaws in the calculations and cited recent legal challenges
{Pembrokeshire, Sefton & Leicestershire}

Other comments
Don't understand the nursing rate being less than HD1

No dementia rate has been included despite being mentioned at the Meeting in January

Providers were informed that we have moved from a position where LCC were removing £4rm from
the budget, we are now increasing the budget for residential care by up to £2.2m

The new rates do not include:
Head injuries '
Young dementia

Mental Health

Learning Disabilities

Physical Disahilities

Providers were concerned that LCC appeared to have cherry-picked information. Taking some
information from Liang & Buisson and other information from their own survey.

No mention of 1 to 1 rates

One provider asked what proportion of respondents were above or below the Liang & Buisson
average of 50-bedded homes —~ The average number of beds from LCC survey was 33

What discussions have taken place with LinCA?
There have bean meetings with Nick Chambers of LinCA and a further meeting has been arranged.

Two providers asked what would be happening to LD/PD rates. There is not really a private market
for these categories of care,

There was a consensus that providers would like to meet to discuss the financial detail on Friday.
Financial concerns included:

Minimum wage

Concern that providers are not getting a fair rate at present

The model assumes that staffing rates will stay the same

Providers were told that they can’t be insulated from all budgetary pressures,
A concern was raised about the financial pressures of providing equipment.

Providers were informed that the presentation and full report would be shared with providers by
21" March and feedback would be made available.






Residential Homes Finance Workshop

23 March 2012 at 2.30pm in the Council Chamber, County Offices

Attendees:; LCC:

Steve Houchin, Mike Hubbert

Providers:
Chris Sweeney Syne Hilis Care Home
Kevin Gillingham Grovenor Hall Care Home
Geoff Brown Executive Care Group
-~ Richard Durance The Orders of St John Care Trust
Mark Perrin The Orders of 5t John Care Trust
Trevor Brock Wisspington House
- Laura Kennedy Voyage Care
Juliet Smith-Evans Orchard House Nursing Home
Kevin White Lace Housing Association
Nick Chambers Lace Housing Association
Mandy Cheriton-Metcalfe United Heath
Phil Barton ' Abbey Court
Mark Browne Monson Retirement Home
Janet Dilworth Monson Retirement Home
Sian Walkingshaw HC1 '

Consultation

This meeting forms part of the consultation on residential rates. Two
previous meetings have been held, in January to raise the subject of
residential rates and on 19 March to discuss the proposed options.
The intention of this meeting was to go through the model in detail to
determine where there is agreement and where there is fundamental
disagreement.

Attendees at the meeting were encouraged to put any concerns in
writing to LCC as part of the formal consuliation process.

Papers were provided by S Houchin and are embedded within this
documents.

ACTION

Basis of LCC proposed rates

The Lincolnshire County Council Survey demonstrated a rafe of
return of 11% within Lincoinshire. LCC, based on accounts of
providers and the 50% or so Council market share and low business
risks considers the rate of return should be 8%, This compares with
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TCBRE estates consultancy Prime Healthcare at 6%.

' Providers made the point that no investor would invest in residential
care homes at this rate, it can be as high as a 15% rate of return and
certainly no less than 8%.

The Joseph Rowntree model has two rates, one for spot at 12% and
a discount to 8% if the biock contract is guaranteed.

‘Comment was made that clients are now coming in late to the
service (i.e. older clients) and that beds have to be kept open for
those in hospital for short stays, with no payment after three days
which is reducing income even more.

Mike Hubbert said he was not aware of this and would investigate.

The number of beds was planned to be reduce from 800 to 520 a
42% reduction, in fact only a 22% reduction in placements has heen
achieved so far this year.

Providers felt the strategy was short sighfed as Laing and Buisson
- were recommending reduction in bed spaces to 80% of current level,
which would decrease provision and the market would be unable to
cope with the future predicted increase.

LCC agreed that placements would drop, LCC analysis indicates a | ACTION
reduction to 40% of total beds provided by 2015/16 but that the
impact on providers would not be as great as providers fear and that
the Laing and Buisson report didn't take into consideration the
number of prior year placements in their calculation .

De—coinmitments of LCC clients remain static with little change in the
length of stay.

Providers believe they are now providing care to a greater number ai
the end of life stage, but because the care is so0 good the clients’ stay
is fonger than anticipated.

LCC have been buying less short term care but due to LCC closing
their own beds there is now greater demand with additional demand
from the NHS procuring 30 day beds and continuing healthcare
beds.

Providers feel that they are already in a challenging business and
that a rate of 6% for the care given will result in an increase in the
number of safeguarding issues. Some providers expressed the
opinion that nursing homes will move to residential care if the nursing
| rate is reduced.

Providers disagree with the fate of return and with the methodology
for accounting for capital assets.
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Increases in utilities and food, national minimum wage in Ociober
2012 and the costs of nursing staff, equipment and maintenance are
not accounted for (e.g. cleaning of 40 en-suite bathrooms on a daily
basis)

Both nursing and residential homes have to purchase mattresses
‘costing up to £2k. LCC were felt to be out of touch with provider
costs and a suggestion was made that LCC should undertake a
“back to the floor” exercise. )

S Houchin reiterated that the rates discussed were derived from data
provided by the survey of care providers in Lincolnshire conducted
by Laing & Buisson in October 2011.

One provider with 72 beds, 9 of which were nursing reported that
they had not been contacted by Laing and Buisson.

Nick Chambers of LACE pointed out that the Laing and Buisson
report was a residential market assessment and not a fair price for
care report.

In 2010 Laing and Buisson produced & fair price for care report
covering the East Midlands, this had been supplied twice to Terry
Hawkins, once in April 2011 and again in November 2011 providers
believe this has more accurate information supported by the NHS
and includes Continuing Health Care.

S Houchin to seek out this report which had not been referred to in | S Houchin
the model. (Nick Chambers later agreed to forward this document,)

N Chambers referred to the agreement in 2003 with LCC to use the
Joseph Rowntree model which gave a rate of return of 10% on a
94/95% bed occupancy rate. This had been agreed at the Overview | ACTION
and Scrutiny Committee meeting in November 2003 and at the
Executive in December 2003.

$ Houchin to obtain copy of these documents. ' S Houchin

Occupancy rates are now lower and it was requested that LCC
demonstrate how the statistical data was used to arrive at a 8% rate | S Houchin
of return without referring to land and building prices.

S Houchin referred providers to the recently published draft
Executive report which provided information relating to the calculated
rate of return.

Providers were advised to take up their query of the rate for nursing | Providers
hours per resident of £108.70 with the PCT.
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S Houchin explained how the pension rate calculations had been
arrived at of 1.5% and the care assistant hours of 22.5.

Prov:ders commented that almost ali clients are now HD1 and that
social worker assessments can be flawed or inaccurate due to the
short amount of time spent with the service users when assessing |
them. ‘

In order for providers to have clients reclassified it was necessary to
request 24 hour assessments and take cases to panel.

Providers maintain that clients with dementia have challenging
behaviour and are so disruptive, ruining décor, carpets and furniture
that separate units are required with higher staffing ratios.

S Houchin suggested that providers respond formally in the | Providers
consultation giving evidence in writing o support their assertions.

3 Staffing rates

LCC had calculated a staff rate of £6.23 for an NVQ qualified
member of staff which LCC believed was 20% of staff.

| Providers pointed out that NVQ training began at induction and that
NVQ qualified staff were part of the essential standards to remain
registered with CQC. . -

The Laing and Buisson East Midlands report, which Lincolnshire was
part of showed NVQ rates of £6.32 per hour in 2010.

S Houchin to compare LCC model with Laing and Buisson 2010 8 Houchin
report for staffing rates.

Providers commented that care assistants were not responsible for
activities and that homes have an activities co-ordinator paid above
the minimum wage level

S Houchin agreed to look at figures for a co-ordinator and the | ACTION
possibility of incorperating this into the model. S Houchin

Providers felt the fees must represent the care provided and allow for
reinvestment in services and that a return on capital s recommended
in the Laing and Buission East Midlands report was an acceptable
figure.

4. Capital and Revenue

N Chambers believes there is a line missing from the Lincolnshire
model. Kevin White of LACE Housing queried on the differential
between revenue and capital repairs and maintenance. Providers
believed the figures of repairs and maintenance and equipment were
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too low.
S Houchin agreed to investigate this issue.
Key areas of ‘disagreement — staffing and return on capital.

The rate for a chef of £6.68 was insufficient as homes employ a head
chef, chef and relief chef all of whom are paid at different rates. S Houchin
Providers
S Houchin agreed to look at these figures for catering staff within the
context of Lincolnshire County Councils own model. Providers to
provide evidence in their written consultation comments.

Providers believe senior care staff should be shown at a hzgher rate
as should handyman/gardener.

One provider commented that it was not possible to recruit nurse
managers at £31k.

Providers believe private clients are being used to subsidise LCC
clients and that in order to stay viable and keep up essential
standards 90% of providers have to charge third party top-ups due to
the low fees paid by LCC.

Mike Hubbert commented that the % of providers contracting with
LCC and charging a third party top up was lower than 80% and some
providers will waive the third party top up fee in certain|
circumstances. '

Providers said that £60 top ups per week were too great for families
of private clients in many cases and this will resuit in fewer
placements being possible.

Providers believe that the LCC proposed fees will result in lower
standards, activities will cease and that person centred care will
reduce, in effect setting the service back 20 years. This proposal will
give inadequate funding resulting in an inadeguate service and
inadequate quality.

Providers will have to take these proposals to their banks which will
breach covenants.

Providers stated that LCC owned homes had greater costs. Private
homes wish to pay their staff higher wages and offer good conditions
such as pensions but good homes will be lost if a 6% rate of return is
imposed and homes have to rely on private clients to subsidise LCC
clients.

Two representatives from chains pointed out that their Lincolnshire
homes make a loss and that it is LD homes and homes in other
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counties which are subsidising Lincoinshire

S Houchin stated that LCC ASC is tasked with making savings and
the government allocation has been reduced. LCC wishes fo agree
a sustainable rate for Providers that LCC can afford that will provide
stability in the sector over the next two to three years.

Providers stated that personal care cost £435 per week and that it
could not be delivered at £382 which is £40 less than the Laing and
Buisson East Midland report figures which took inio account
Lincolnshire provider rates. '

Providers felt that LCC were only prepared to use benchmarking
information in the East Midlands when it suited their aims and that
work in Leicestershire would substantiate their claims for 10% retumn
on investment, :

S Houchin reminded providers that the papers provided included an | S Houchin
analysis containing details of the source of data for each line item
including the page and table number within the Independent
Evaluation of The Residential Care Market in Lincolnshire
undertaken by Laing & Buisson (where used) , and where other
sources were used these were also identified.

8 Houchin agreed to ascertain what assumptions Leicestershire
County Council were making in order to inform their own work.

One provider commented that the QAF had encouraged investment
in the sector and the raising of standards but that the decision taken
not to pay these rates had damaged the relationship with the sector.

5. Non staff items

Providers maintain that the figure of £18 is too low for utilities. The
Laing and Buisson East Midlands report and LACE place the figure
at around £24 - £25.

A provider commented how the model resulted in a fee where the
difference between Standard Residential and Nursing was so low it ;
did not reflect reality.

- S Houchin commented that historically rates paid to providers had a
differential of £25 — £30 for nursing/HD1 cases from the standard
residential rate. The current differential had risen to £48 as a result
of inflation applied equally to all rates.

S Houchin asked whether a differential should be linked to the | Providers
standard residential rate and what this should be.

The initial response was muted, but when pressed the feeling of the
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group was that there should not be a standard residential rate as all
clients are now either HD1 or dementia and that a higher rate is
needed for this.

B. Providers believe the average rate should be higher to reflect the
costs of handyman, chef, activiies co-ordinator, higher utilities,
maintenance, and equipment. An opinion was voiced that LCC had
made an error in moving away from the 70/30 increase in average
garnings in 2008 which was quire accurate and mirrors provider
costs. ‘

Providers advised to make these points in writing during the format
consultation and the financial consequences.

Value per Room-

The model uses a survey of approx’ 70 residential/nursing homes for
sale on a freehold basis as a going concerns from three property
agents on 14 February 2012 in Lincolnshire and the surrounding
area including the East Midlands, West Midlands and Yorkshire,
giving a figure of £46k per room. The data included 16 homes within
Lincolnshire giving the average value per room of £42k which was
used in the model. '

Providers contended that the value of the homes for sale in
Lincoinshire could reflect the fees paid and that the reason for the
lack of investment over the past four years could be as a result of a
previous Assistant Director in Commissioning stating that LCC wouid
“not give contracts to new homes due to over capacity in the market.

A provider who had just built a new home asserted that the cost per
room was £59k and this was at cost, the actual new build figure
being £75k. The figure in the 2010 Laing and Buisson report was
£51k.

it was agreed that the approach used in the model was liked by the
Providers but that they were critical of the figures used. They feel
that LCC needs to be more realistic and o find a middle ground.

Providers wished to be reassured that the consultation was not a
“box ticking exercise” and that issues raised by Prime Life in letter
distributed in the meeting be considered.

S Houchin assured the group that the contracling team were
collating all consultation feedback and that it was intended that this
consuliation process would be used to inform the rates.

S Houchin agreed to provide minutes by Thursday 29 March fo
attendees which could be discussed at the Care Association Meeting

G\WPAOSuliewlaws\minutesiresidentlal rates 230312




on Friday 30 March.

! The meeting closed at 4.15pm
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Our Ref: KAW/Extn. 209

2 April 2012 ' Housing with Care -

Steve Houchin
Assistant Head of Finance : i
Resourtes Directorate “E,.a(;;e J'm;{'se
tLincoinshire County Counci 2 Olsen Rise
Crchard House' by Counci : Lircolh LNZ 4UZ
Orchard Street
Limcoin, LN1 1BA

LACE Housing Limited

T 101522 514444

F {01522 560689

E | enquiries@lecehousing org
W www, lzcehousing org

Dear Steve,
Re:  Residential & Nursing Care Fees Consultation

Further to Glen Garrod*s leﬂer of 22 March and thé provider consultation events on 19th and 23rd
March 2012, i am gfvmg the Assomatzcn s feedback on the proposals as requested:

Comments on the mociei used

The Assomanon has a number of concerns‘at the modei used by the Council to calculate & fair fee
for the price of care. The following’ lines in pamcmar do not reflect accurately the true cost of
prowdmg the service:

“The retum on capital recommended by the 2008 Joseph Rowntree report is 12% to
property reflect the risk to providers where contracting is undertaken on a spot purchase
basis. Only where block contracts are offered should the return on capital be reduced from
this level, ang the mode! indicates a discount of 4% for this guaranteé. The Council has
announced a reduction in placements by 44% over the next two vyears which will
substantially increase the risk to providers. Your model has a return on capital figure of 6%
which is not acceptable to the Association. The Lincolnshire County Councll Executive
accepted the Joseph Rowntree mode! as a means of calculating the true cost of care and
agreed the caiculations within the model at a 10% return on capital at their meeting in
Decamber 2003

s+ The occupancy allowance in the model produced by the Council is 90%. The previcus
model approved by elected members of the Council (See above) on a 10% return on capital
was 92.5%. An reduction in the occupancy rate increases the risk and therefore the return
on capital required. As above, the Councit has anhounced reductions in placements of 44%
over 2 years (800 placements p.a. reducing to 500 placements p.a.) therefore the return on
capitai- percentage should increase to compensate for this additional risk.

= The Council's fatest model has two other cosis which we do not think reflect the true cost of
providing this service. Firstly, Property & Maintenarice costs appear to be understated by
up to £20 per week. This could be to do with the specialist equipment providers now have
to supply from their own rescurces as the NHS are not funding items such as airflow
mattresses. Secondly, energy costs appear 1o be £6 per week short of the true cost. The
reason we believe that your model is flawed is that both the Asscciation's cost model and
the East Midlands survey (see below) conducied in. 2010 indicate similar figures.
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Hausing tolth Care
e T

¢ The Council's survey reflected responses from only 10%: of the sector and.was put together
at very short ndtice, as a result the Association believes the suivey is flawed. This i borne
out by comparisons to the Association's own cafculations and the extenisive survey
condiicted for the NHS in the East Midlands: during 2010 by Williar Laing. A copy of this
cost model is attached for informatien.

Comments on the Feé Proposat

s The Asscciation believes the Councll should: pay the true assessed cost of care fiow and
not delay payment over a penod Provitders besr ingreased cgsis immediately and a
number of these, particularly wages (through increases in the National Minimum Wags),
energy and-food costs, have not properly been reflected in the fee’ payable since 2008.

» Inadditjon to-the proposed detay-in paying the true cost of care, the Coungil is also helding

~ back payments to providers by delaying the production -of individual Forms of Agreement,
whiich: is a breach of the: Framewcrk Agreement. over the past 8 months the Association
has, on average, been owed in excess of £50k and has, therefore, had to.divert cash from
other services to meet bills pending payménts from the Councg If this practice is-replicated
across the sector we fear that the Councit will cause-the failure of a proy fdder resulling in
bad press fof both the sector and the Coungil, o

e Future fee: increases should have:a mechanism 1o reflect the true mcrease in: costs and
should not be agreed at.a level of 1.56% as siiggested for the next two 1o thrée years. As
stated above, some key costs, particularly energy.: -food and wages, cou?d mncrease much
more than 1.5% and therefore affect the viability of: prowders

¢ The Association believes that the feé review modei incorporated wnhsn the Framework
Agreement dated 2004 (an anpual increase being based on 70% average earnings and

30%. retail prices index) was quite: an accurate model for assessing the true costs of
providing this. service. On this basis, petsonal care would be £430 (for 2012/13) compared
to the East Midland model of £448 (for 2010 /11). The work-done by. the Association on

-returns of capital at 10% reveal that fees in the region of £448 for Personal .Care gré
required,

| hope that the above comments are helpful in assis!ing the Council to consider realistic fee levels
for 2012 and beyond As mentioned: above, piease find attached the East Midlands Fee
~ calculation. | will also send an electronic copy of this document. .

Yours sincereiy

X/,, N

Kevm Wh;te
Director of Finance

Booml Poagnooud cehousing oty



£ per resident

per week,
2011/12
Cost heads
Ay STAFF, INCLUDING EMPLOYERS' ON-COSTS
Qualified nurse staff cost per resident (excludes supernumerary managersy . £0
Care assistant staff cost per residént {including activities) £143
Catering; cleaning and laundry staff cost perresident £47
Management { administration / reception staff cost per resident £42
Agency. staff aliowance - nurseg : £G
Agency staff allowance - care assistants £2
Training backfill £2
Total staff £237
B} REPAIRS AND MAINTENANCE
Maintenance capital expenditure ' ' 21
Repairs and maintenarice (revenue dosts . 12
Contract maintenance of equipment 3
Total repairs and maintenance £36
C) OTHER NON-STAFF CURRENT COSTS AT HOME LEVEL ‘
Food : £k
Utilities {gas, oil, electricity, water, telephone) , £24
Handyman and gardening {on contract) £8
Insurance £5
Medical supplies (including medical equipment renta) ' £3
Domestic and cleaning supplies £3
Trade and clinical waste £3
Registration fees (including CRB checks} . £y
Recruitment £2
Direct training expenses (fees, facilities, fravel and matedals) net of grants and £2
Continence products £0
Other non-siaff current expenses £7
Total non-staff current expenses ' £86
D} CAPITAL COSTS
Return.on fand ' £10
Return on buildings and equipmént meeting national minimum physical standards for
new homes. extensicns and 1st registrations since April 2003, including start-up losses £a4
Return on business activity ' £75
Total capital costs , £169
‘Cetling’ fair market price for homes meeting ail standards for ‘new’ homes in
National Minimum Standards for Care Homes for Older People, 2nd Edition
February 2003 £528
Maximum capital cost adjustment factor for homes not mheeling physical or other .
standards for 'new’ homes ' : £78

‘Floor’ fair market price for homes which do not attain the interim physical or
other standards for ‘existing’ homes in National Minimum Standards for Care
Homes for Older People, 2nd Edition February 2003 £450




£ perresident

, per week,
2041742
Cost heads
A)-STAFF, INCLUDING EMPLOYERS' ON-COSTS :
Cluatified nurse staff cost-per resident (excludes supernumerary managers) £442
Care assistant stalf cost per resident (ihcluding acﬁwhes} -£158
Catering, cleaning and laundry staff cost per resident _ £47
Management / administration / reception staff cost per resident £42
Agency staff allowance - nurses CE¥F
Agency staff alfowance - care assistants : £
Training backfill , 3 X
Totaj staff - ' ' _ o ¥ £369
BY REPAIRS ANE MAINTENANCE ,
Mainferiance capital expenditure . 21
Repairs and maintenance (feveniie costs) 12
Contract maintengnce of equipment 3
Total repairs and maintenance _ : £38 .
) OTHER NON-STAFF CURRENT COSTS AT HOME LEVEL
Food ‘ . £75.
Utilities (gas, oil, electricity, water, tefephone) £24
Handyman and gardening {on contract) ‘ - £8
insurance ' : : £5
Medical supplies (including medical equipment rental) £3
Domestic and clegning supplies £3
Trade and ¢linical waste £y
Registration fees {including CRB checks) 3
Recruitment £2
Direct training expenses (feea facilities, travel and materials) net of grants and £2
Continence products £0
Cther non-staff current expenses £7
Total non-staff current expenses £86
03 CAPITAL COSTS
Return on fand £10
Return on buildings and equipment meeting national minimurm physical standards for
new homes, extensions and. 1st registrations since April 2003, including startiup losses £84
Return on business activity \ £103
Total capital costs £187
"Celling’ fair market price for homes meeting all standards for ‘new’ homes in
National Minimum Standards for Care Homes for Older People, 2nd Edition
February 2003 £688
Maximum capital cost adjustment factor for homes not meetmg physical or other
standards for ‘new’ homes _ £41

‘Floor' fair market price for homes which do not attain the interim physical or
other standards for ‘existing’ hornes in National Minimum Standards for Care
Homes for Oider People, 2nd Edition February 2003 £857




From: ' waverley <waverley.res-home@virgin.net>

Sent: 14 March 2012 20:39

To: ASC_ContractingTeam

Subject: ' amended framework agreement
Foliow Up Flag: Foliow up

Flag Status: Flagged

Dear Joe Horton,

Having now looked through the full 88 pages of the newly amended document, | have 1o say its the most confusing
document | have ever seen. | found the highlighted amendmems aimost incomprehensibie and very hard fo follow
whai had actuaily been amended and from where.

the different coloured tines & boxes only added to the confusing layout, as these were often over-laid on each other
and could not be fraced acourately (o the point where wards had been changed.

Would it not have been much simpler to have copied just the amended pages and highlight the amended
wording rather than send out the full 86 pages again with this layout? .

Maybe its just me but im sure | would have found it easier on the eye and easier to follow that way.
Regards

Andy Hickin
Manager






From: Andy Hibberd <Andy.Hibberd@homefromhomecare.com>
Sent: 23 March 2012 13:36

To: ASC_ContractingTeam

e _ Barbara Marchant; Gail Maclachlan-Gray; Paul de Savary
Subject: draft residential framework

Follow Up Flag: Follow up

Flag Status: Flagged

Joe Hotrton

Thank you for sending out the draft Framework Agreement for the provision of long and short term res/nursing
care. | have now had the opportunity to read this and would make the following comments:

4

As regards the contract management and monitoring arrangements — will be contacted and notified of when the
contract monitoring meetings are to be scheduled? We used to attend quarterly contract monitoring meetings
with LCC but these stopped a couple of years ago and despite chasing the Officer concerned HFHC have had no
contact with or feedback from LCC Contracts, So while we are happy and willing to participate in such
arrangements we would very much appreciate clarification from you about when these meetings will be
scheduled, with whom etc.

I note the contents of monitoring information that you require — as set out in sections 3.8 ~ 3.10 of schedule 3
{contract management and monitoring arrangements). As a small provider of specialist support services to
people with a learning disabifity the administrative burden these requirements will impose on our organisation
seem to vastly outweigh any benefits that will accrue. As you will know HFHC operates 4 homes in Lincolnshire
supporting people with learning disabilities. These homes support 35 people on a long term basis. The number

of vacancies, people supported etc. varies little year on year, let alone weekly or monthly — so is it strictly

necessary to provide all the information you require on such a frequent basis? if a schedule of quarterly, half-
yearly or annual contract meetings were agreed, HFHC would be more than happy to supply a summary of the
required information in advance of such meetings. 1t does seem that you are trying to apply a ‘one size fits ail’
approach to contract monitoring where a tatlored approach would be more appropriate dependent upon the
nature and size of the organisation.

You refer in several places {section 5.15, sections 5.1 + 5.2 of the service spec for example) to ‘the guidance’ but
seem to make no reference to-what guidance you are meaning. Can you clarify what guidance it is that you are
referring.

You still appear not to have resolved the issue regarding what information specialist LD providers such as
ourselves should include when completing the price schedule — schedule 2. You will be aware that | raised this
issue with your department iast year — HFHC as a specialist provider of support to people with complex needs
does not have a set cost per bed. The placement fee for ail peopie supported is calculated following a detasiled
assessment undertaken prior to a placement starting. For people placed by Lincolnshire with HFHC, the weekiy
placement fee varies from £1,500 - £2,500 per week, which falls well outside the spot rates set within your
framework. These costs are individually tailored to reflect the specific needs of the person. When completing
the price schedule last year | included the following text within the price schedule — "The costs of all placements
at ......... are calculated ot the time of the referral as part of the assessment by HFH('s qualified Social

Worker. The costs of each placement are based on the person’s individual support needs.' Your section queried
this but also acknowledged that this was an issue for other specialist learning disability providers and that you
would be back in contact to clarify the matter. | discussed this with your section on 3™ October last year. To
date no one has responded to me. Your revised draft framework does not make this any clearer. So before
signing the new Framework agreement we will need to have this matter resolved

I look forward to hearing your responses regarding the above points.

Kind regards

Andy Hibberd



Andy Hibberd

Operations Manager, Home From Home Care
1 Langton House, Lindum Business Park
Station Road, North Hykeham LN6 3QX

Tel: 08450 042323 mobile: 07792738804



From: Anne Phitbey <a.philbey@osjct.co.uk>

Sent: 05 April 2012 16:00
To: . ASC_ContractingTeam
Subject: Draft Report - Response

Email on Behalf of Richard Durance

Dear Glen |

Firstly welcome to your new role. | wish you well in what are clearly challenging early days.
I wiii respond to your ietter of the 21/03/2012 in builet order.

» Frankly | feel the approach to consultation and engagement has been wholly inadequate. There
are many occasions when my communications appear to have been ignored, as have
communications from LinCA. Engagement has picked up in the last couple of weeks but promises
givent early in the year appear to me not to have been fuifilled. indeed some contact has felt
duplicitous. ‘

* Regarding the current financing model, it comes across as significantly contrived with supporting
numbers having been “cherry picked” from different sources. It feels as if things have been
reverse engineered to give a figure to suit LCC rather than reflecting the true cost of care.

An opportunity might have been to get a complete and current picture from Laing and Buisson but
even that has now faltered.

Headlines of my concerns but in no particular order.-

- Proposed nursing fees do not reflect nursing care

- Repairs and maintenance are in our experience at least double the figures that LCC have
used.

- No account has been taken of back office costs and however efficient an orgamsatlon is,
people still have to be managed and paid efc.

- Returns in my organisation are significantly less than that required in a sensible busaness
model. Indeed your targeted return is also below that which most businesses would
‘consider reasonable.

| am also concerned that the seiective use of figures ignores the big picture, namely that fair residential
care fees across the country are very similar at or about £500 per week. | wonder why LCC have not used
any figures from running their own care homes?

| cannot answer your question of a preferred option without an increased understanding of -

- What is your working definition of "high dependency™?

- Can you confirm that people diagnosed with dementia will be in this group?

— How do you expect “essential standards” to be met? It is notable to me that this expression
has not been used at all in previous meetings.

As for an alternative? Well, our research and recent court cases all point to a figure for residential care to
be approaching £500. There is clearly little difference of actual cost across local boundaries, and frankly it
is becoming unacceptable to assume that private funders should subsidise local authority
placements. Clearly there is scope for a "volume discount”,  but | feel that we have to move to a fair fee
for the provision of care, whilst recognising that constraints on local authority budgets may well mean fewer
placements.



« My view on the Equality Impact Assessment is neutral. It may be helpful internally at LCC, but
does not particularly add anything to providers

s Cost of care —~ given the current economic uncertainty and your notional 1.5% Inflation figure |
would prefer a one year agreement. .

Staff costs are inevitably a huge part of overheads and with the national minimum wage rising by
1.8% later in 2012, as well as particular pressures on food and fuel, it may be sensible to progress
a year at a time until there is a greater confidence in economic prejections.

In summary legal action involving Leicestershire, Pembmkeshtre Sefton and others, all indicate a ball park
cost of care between £460 and £500.

As with colleagues in LIinCA, | hope that payments to lawyers will be avoided but given the wide perception
of a lack of genuine consultation, it appears that there is almost inevitability that Lincs will be next.

More importantly communication does not feel two way, it seems to be one way in support of fees that are
not fair, and certainly not adequate to provide a good level of care.

i would be happy to come and discuss issues at a greater length,
Yours sincerely

“Richard Durance
HR, Training and Lincoinshire Director

Anne Philbey

Senior HR & Training Admm;strator
The Orders of St John Care Trust
Direct Tel 01522 813119

Fax No 01522 813110

The Orders of St John Care Trust is a limited company registered in England and Wales and a registered
Charity.

Company Registration number: 3073089

Charity Registration number: 1048355

VAT No: 728 6795 78

Registered office, Wellingore Hall, Wellingore, Lincoln LN5 0HU
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The contents of this message do not necessarily represent the
views, opinions, policy or procedures of the sending organisation.
The information contained in this message is intended solely for
the use of the individual or organisation to whom this message
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postmasterdosict.co.uk immediately and delete the e-mail.
Nothing in this e-mail amounts to a contractual or other legal
commitment on the part of the sender.
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mapproprlme content.
Bk ok s vk ok ook R ok Ak R R kA R sk sk sk ke ook sk ok ok ook Aok R R R R R R R R R AR R R Rk kR R A kR Rk R ko dok ko kb k



HOLBEACH AND EAST ELLOE
HOSPITAL TRUST

12 April 2012.

Glen Garrod,

Assistant Director,

Adult Social Care,
Lincolnshire County Council,
Orchard House,

Orchard Street,

Lincoln.

Dear Mr Garrod,

Re: Adult Social Care Funding for coming vears - Draft Proposals by L.C.C.

Thank you for your letter of 22" March 2012 & the document of the draft proposals for funding over
the next few years by L.C.C. to providers of Care Homes.

I must congratulate you & your team on the wholesale camouflage of this paper exercise {o ensure that
you have legally covered yourselves from any come back (especially seeing what tripped other
Councils up legally) & also to give the providers as little time as possible while blinding them to your
proposed payment scales formulas! \

Every home 1s unique & especially us as we are a Charity running a Nursing home and over the years
we have always done our best to work within their figures but their constant erosion of the
remuneration whilst constantly demanding higher standards and more paperwork is making what
should be a partnership to help the most vulnerable into a risky lottery of arbitrary cost cutting.

Neither of your Options | or 2 are really suitable in our opinion — we think a more constructive
approach [bearing in mind that we had a 1% reduction last year ] would have been an increase directly
related to an inflation index of some kind & it would have saved you a considerable sum which you
are paying Laing & Buisson which would have been better utilised for patient care (but alas not
covered your backs legallyl)

Also a 3 year set fees of either Option 1 or 2 is totally unacceptable to us - it should be done on an
yearly basis ~ taking inflation into consideration otherwise we will be forced into substantial top up
fees ,if not this year certainly next year and being a charity this goes very much against the grain

Yours sincerely

Dr. B. N. Khetani

Chairman
Holbeach and East Elloe Hospital Trust
Holbeach Hospital
Boston Road North
Holbeach
Lincolnshire
PE12 8AQ

Tel: 01406 422283
Fax: 01406 425752
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12" Aprit 2012
Ref: TS.AR.D771

Mr. Glen Garrod

Assistant Director

Adult Social Care
lincalnshire County Council
Grchard House

Orchard Street

Lincoln

N1 1BA

Dear Mr. Garrod,
Re: Draft Report and Appendices
Further to your cotrespondence of the 22™ March, our comments are as follows:-

Having attended numerous meatings and provided the financial data requested, the most recent
meeting we attended at the Council Chambers left us with a sense that Lincolnshire County
Council is simply following a process rather than actively-engaging to work in partnership with
Providers to achieve adequate and sustainable fee levels, Over the past few years, we have
encountered continual and often poorly managed changes in terms of LCC key personnel and
policies that Impact the independent sector. We hope your appeointment will provide
Lincolnshire's independent sector with a period of consistency, stability and transparent decision
making.

what you think sbout the approach taken by the Council in consulting and engaging
with the sector?

Whilst we have some sympathy for the Council’s cost cutting strategy, the consultation process
has failed to take Into account the true cost of providing & service to clients funded by LCC.
There is significant distortion in the cost model applied and whilst we were assdred an
independent cost review was being undertaken by Laing and Buisson, this failed to materialize,
What you think are the strengths and weaknesses of the model we have used?
Strengths:

« LCC engaged with the Providers of Lincolnshire, unlike the financial period of 2011/12.

Tangtewood Care Home i Hunters Creek ] Toray Pines , Sandpiper {edar Falls

36 touth Road, Horneaste 130 Longon Rozd. Bosion | SchoolLane, foningshy | South Street, Alford Littie London Road, Spafding,
Lincolnshine LN 3EN 5 Lingelmshire PE21 7HE: 1 Lincolnskire R4 45/ I Lincolnshire 1N13 940 { Lincalnshire PET1 2UA

el GI507 527265 FelOTI05 358034 i el 01526 3438300 k01507 462117 § ek 1775 713233

Tonplowood {Lincolnshised Led, | Registered Offices 2 Ewideavons Park, Bosion, Lincolnshite. PE21 T8 | Company registered monber 2293803, | Regissenad in Erglund



Wealktnesses:-

LCC have failed to assess the true costof cars,

meolnsh;re is the 2" largest county in the United Kingdom. Whilst there are a few
pockets of over capacity. in- areas of Lincolnshire that has rasulted in lower occupancy
tevels in those specific areas; this is not overall. Despite the suggestion by Terry Hawkins
on 18% January for the Authority to consider & fee variation for the location: and a ptice
differential for Dementia Care, LCC continues to apply a ‘one size fits all’ fee model
throughiout the County, when the average house price- in Lincoln (North) Is £126,803.00
in contrast to £177,683.00 in Stamford (South). Wages and salaries of care home
employees are determined locally they are net consistent, throughout this large County.
LCC have falled to consider the cost of providing care by our neighbouring authorities
along with the outcome/s to their legal challenges, despite bemg provided with this
information by LINCA on: twa occasions.

LCC have based their own costs to Include the p"em*urﬂc rnceiwed from our self funding

clients that are paying the fuil tariff rate.

LCC suggest that providing nursing care is dispraportionately cheaper than delivering
residential care HD1.

Return on Capital of 6%7% & more realistic commercial returiv Is between 12% - 15%., A
return of 6% is open to challehge. '
Care Home Beds valued at £42,000'- It would appear that LCC have adopted the EBAY
approach to valuing Lintolnshire Care Homes, having reviewed the datails of the care
homes baing offered for sale on the three websites mentioned by Steve Hochin, we find
this approach unusual. There is significant credible data available from: the sector’s
reputable valuers; Knight Frank; GVA; Christies to name a few. To value all Lincolnshtre
care. homes at £42,000 a bed space is scandaious. If this were correct, I suspect a
significant number of Lincolnshite Care Homes are in breach of their banking covenants,
Furthermore, investment in new or existing developments and future sustainable growth
in the county will be seriously comipromised by the publication of such anreliable data.

What you think of the two options proposed. Do you prefer one option over the other?
Do you have an alternative proposal?

&

Neither proposal is acceptable to us, the care and wellbeing of LCC residents will be
compromised at the proposed fee levels. Furthermore, Tanglewood Care Homes has
provision for a substantial number of Nursing Care residents, the reduced fee level will
inevitably resuit in Nursing Beds being used in isolation by self funders and PCT.

We would welcomeé an independent review of the true cost of care and agree fee levels
that based on accurate data.

What do you think of the Equality Impact Assessment {Appendix E to the report)? Do
vou think it is sufficiently detailed in its consideration of potential risk and mitigating
factors or do you think there are additional risks or mitigating factors that the Council
could consider?



It's our belief the £.1. Assessment (Appendix E) is not sufficiently detailed in it's consideration of
potantsa! risk to LCC clients in Lincolnshire Care Hofmes.

s It is unrealistic to expect good quality care can be delivered to residents living in care
homes that are well malntained and fit for purpose, when fees are being reduced and
not meéeting the ¢ost of care.

-+ Ida B 14b should state ‘will impact on the: quality of care which is provided' rather
than currently stated ‘may impact’.

» 14b Providers need the financial resources to comply with the Essential Standards and
all regulatory requirements, the proposed fee levels are unrealistic, rather than
preparing for home closures, we should be working in partnership in preparation for
the increasing demuographics of older people;

in the context of the proposed options would you prefer the Council to set a Usual Cost
for the next year or the next 3 years?

¢ We wouid much prefer an Incremental and realistic fee structure for a 3 year period; the
current process is very costly in time and financial resources for both LCC and the
Providers.

Tanglewood Care Homes remains committed to working with Lincolrishire County Council and
providing a very good standard of care to your residents. But in short, we need the financial
resources to do this. Over the past 24 years, we have NOT always agreed with the Authorities
fee levels and policies, but we've taken a commercial view ahd managed the situation by means
of subsiding your fees levels from our self funding community. But we have now reached the
stage where that approach is simply no longer possible and we have no further means to reduce
the level of service or staffing without seriously compromising our duty of care.

It now appears to be common practice for the Independent Sector to find themselves
communicating with the Local Authority via the judicial system. We sincerely hope that
Lincolnshire County Council will re-consider the overwhelming evidence avallable to you and
return to us with 2 3 vear proposal that will ensure the safety and wellbeing of your residents,

We look forward to hearing from you.

Yours sincerety

PP Tracy A Shethourn
Responsible Individual
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Mir. Glen Garrod,

Assistant Director, Aduli Social Care,
Lincoinshire County Council,
Orchard House,

Orchard Street,

Lineoln. !
EN1 1BA. ’

12" April 2012
By post and e-mail

Bear Mr. Garrod,

bincoinshire County Council (LCC) Usual Costs for Residential and Mursing Care

Thank you for your letter dated 22™ March 2012 in which vou invite comments from care providers
in respect of LCC's recommendations on its Usual Costs, and we are pleased to enciose our detailed
response.

In summary, we welcome LtCC's efforts to seek to consult and engage with the Independent Care
Sector and we trust that this process shall be undertaken with care providers being treated as equal
partners, and shall ensure that proper account is taken of all relevant and legitimate factors and that
over-reliance is not placed upon less relevant factors, We note that so far, LCC's consultation has
been restricted to care providers and has not been subject to a wider consultation with other
interested partles. It is apparent that the Countll has not considered the need to consult with
residents and their relatives, even though it is highly likely that the LCC’s proposals will result in
residents and / or their relatives having to further subsidise shortfalls in LCC's funding by way of
increased or new “top-up” contributions. If LCC does not properly consult with all interested parties
then the process may well be invalidated, '

In our cpinion, the scope of LCC's consultation must be widened to consider not only LCC's Usual
Prices but also LCC's future commissioning strategy which we note is underpinned by the assurnption
that future increased demand for care will be met entirely by the Increased commissioning of
intensive homecare and Extra Care Housing services, such that there is a projected reduction in the
number of care home placements commissioned by LCC. Given the Building Copocity and
Partnership in Care Agreement’s expectation that commissioners should work together across agency
boundaries (i.e. across social care, healtheare and housing) te determine Best Volue for the taxpayer,
we require further information from LCC regarding its Best Vaive judgement (across agency
boundaries} In support of this policy. This should include details of LCC's calculations to compare the
projected cost to the taxpayer of the intensive homecare and Extra Care Housing packages against
the costs of the Residential and Nursing Care packages that they are intended to replace. We include
within our response calculations to demonstrate that even for relatively modest levels of care input,
i Is very iikely that homecare and Extra Care Housing services will be very likely to cost more than
Residential Care.

Priory Groap Northern Office, Park Hall, Middiston 5t George, Darlington, County Durham, {12 175
Tel: 01325 331 266 Fax; 01325331 281 Emallt info@priengroup.com  www.priorygroup.com
Priory Centraf Services Limited trading vs the Pdory Group Nophern Office. Registered Office: 21 Exhibition House, Addison Bridge Phiace, Lemdon, W14 8XP,
Regietered i England No, 4351275,
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We therefore advise that LCC should radically revise its future commissioning strategy. Residential
and Nursing Care is likely to be more effective in delivering Best Value to the taxpayer and 50, rather
than planning to reduce care home placements, LCC should be seeking to commission more
Residential Care services as the most cost-effective way of meeting increasing demand,

I noting that LCC has taken time to consider lts obligations under the Government's Building
Capacity and Portnership in Care Agreement fram Qctober 2001, we advise that LCC takes great care
to avold using its dominant position to drive down or hold down fees to o level thot recognise neither
the costs to providers nor the inevitable reduction in the quality of service provision that follows and
which Is short-sighted and may put individuals at risk. itis therefore of fundamaental importance that
LCC ensures that the Residential Care market is able to develop and grow to meet the increased
demand, .

Although LCC’s Consultation Document acknowledges some of the key requirements of the Building
Capacity and Partnership in Care Agreement {including how contract prices should be set not
mechanistically but should have regard to providers' costs and efficiendes and planned outcemes for
people using the services), it makes no mention of other key elements including the requirement for
commissioners and providers to work as equal partners. As currently drafted, LCC's Framework
Agreement does not permit the provider to operate as an equal partner to LCC. Many of Its terms
and conditions present an unfair and unreasonable level of risk to the provider, and 2 number of key
tlauses require substantial redrafting, In Qctober 2011, we provided LCC with a full critique of the
Framewark Agreement, a copy of which is appended to our detaled response.

As part of this submission we had requested detalls of LCC's calculations in support of its Usual
Prices, and we acknowledge LCC's creation of a transparent funding model as 2 positive
development. However, as documented within our detailed response there are a number of
fundamental deficiencies in 1CC’s assumptions {particularly in respect of capital values and rates of
return} which have resulted in its caiculations significantly underestimating actual costs, We have
previded details of our calculations to demonstrate where these differences have arisen and it is very
dear that that LCC's proposed Usual Prices {in conjunction with its current Framework Agreement)
da not adequately cover the actual costs of providing the most basic Residential and Nursing Care
service, iet alone allowing for 2 reasonable rate of retum to allow providers to reinvest in their
facilities. in view of the projected substantial growth in demand for care services, any action by LCC
to hold Usual Prices down in the knowledge that this would be likely to reduce capacity and
jeopardise quality would be extremely short-sighted. Rather than looking to hold down its Usual
Prices, LCC must set Usual Prices at realistic levels which will allow care home providers to Invest in
quality services, In view of the requirement for LCC's Usual Prices 1o be responsive to changes in the
cost of providing services, and also to changes in the Residential Care market we do not believe it
appropriate for LCC to constder setting Usual Prices across a period of anything more than one year.

Although the Draft Initial Equality Analysis identifies that there are concerns that LCC's pollcy could
have a negative impact with regard to age and disability, we believe that the potential negative
impact has been grossly underestimated, especially as a consequence of the seriously flawed
assurmptions upon which LCC has based its calculations of the actual costs of Residential and Nursing
Care. Continued chronic underfunding by LCC of Residential and Nursing Care would present a very
serious risk that a great deal of capacity wouid be lost from the market at a time when demand Is
likely to increase quite significantly. The means that LCC suggests may partially mitigate the impact
would not be adeguate; for example no amount of what LCC describes as robust controct
menggement will be able to deliver consistent guality from loss-making; non-viable services.
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We are willing to work in partnership with the Council to revise the assumptions within its cost of
care model such that it more realistically reflects the actual costs of Residential and Nursing Care,
and also to make the necessary amendments to the Framework Agreement in order to ensure that it
Is clear, consistent, transparent and equitable, and we should be very pleased to discuss this with you
in more detail. We ook forward to hearing from you, though In the intervening pertod, should you
reguire any further darification please do not hesitate to contact us,

Yours sincerely,

p

Mark Wiison,
Groug Commercial Director

Encs,

PLRIL1 Y lunt €




Lincolnshire County Council (LCC): Consuliation on Residential Care Fees
Priory Group Comments

LEC s Future Commissioning Strategy

Within their report An Independent Evaluation of the Residential Care Market for People across
Lincolnshire dated 8™ January 2012, Laing & Buisson describe how demagraphic trends {assuming
that care patterns in Lincolnshire remain the same as now) indicate that demand for care home
places for older people will be 18% higher in 2016 than in 2011. They also estimate that in the same
petiod there will be a 15% growth in the number of people with learning disabilities who will need
vare and support. Yet déspite this growth In demand, LCC estimates that by 2016 it will be
commissioning 200 fewer care home placements, with this reduction being achieved by the
increased use of alternatives to care homes, particularly Extra Care Housing and intensive homecare,
However, Laing & Buisson note that the Extra Care Housing market has stalled recently as a
consequence of the Government's withdrawal of funding for new capital projects, and they believe it
unlikely that much new Extra Care Housing stock will be developed over the next few years, This
means that LCC's policy of reducing care home places will be largely reliant upon it being able to
arrange a much larger number of intensive homecare packages.

Given the requirement for Best Value judgements to be made as part of a whole systems approach
across agency boundaries, it is reasonable to expect that in developing its commissioning strategy,
LCC should have carefully considered the relative overall cost to the taxpayer (healthcare, social care
and housing combined} of each model of care, |t is reasonable to expect that LCC should have
undertaken calculations to determine the overall cost impact of its policy of reduclng care home
placements in favour of intensive homecare packages and [/ or Extra Care Housing. These
caleulations should have considered not only LCC's Adul Soclal Services Department hudget in
isolation but also the cost to the faxpayer as 2 whole {l.e. including additional pension credit,
attendance allowance payments made by the Department of Work and Pensions to Older People
living in thelr own home, community equipment provided 1o support older people to live in their
own home, cormmunity nursing services etc.}.

The Department of Health Care Services improvement Partnership’s Technical Brief No.2 “Funding

Extra Care Housing” published in July 2005 contains an indicative example of the cost of 2 high needs

Extra Care service. Thisis reproduced below,

Costs £ Ravenue £
Rent (Incleding some housing services) 115.00 | Housing BenefRt 118,00
Councit Tax £.60 | Council Tax Berefit ) B.00
Heat, Light, Power 5,60 § Pension 8208
Frod, Clothes, Household Bills ste 67.05
‘Housing Related Support 20.00 | Supporting People Grant 20.00
Patsonal Rare and Support 171.50 1 Pansion Credlt (Severe Disability Addition) T2.80
Attentisnce Allowance (Migher Rate Party 30.80
Soctal Services Contribution 76.00
Help with Housework 30.400 | Attendance AHlowance (Higher Rate Part) 35.60
Fotal Expendliture 428.55 | Totai Revenue 428.65




Based on these figures, we calculate that the average level of personal care and support delivered
under this model would have been no more than 13.5 hours per week. Also, taking seven years’
inflation Into account, we caiculate an equivalent service in 2012 will cost ot least £520 per week,
The same model can apply equally to homecare services and we request from LCC an indication of
the point (as measured in care hours per week} at which it believes it will cost the taxpayer more to
care for a person in their own home as compared to its proposed basic usual weekly price of £395
for residential care, We expect that this should take Inte account provisional Department of Health
statistics which indicate that in 2010/11 homecare services cost the Councif £51.2 million {an
average of over 55,000 hours per week at an average cost of £17.74 per “hour), including
£18.5million spenit supporting the Council's own in-house services at an average cost of £42.50 per
hour,

in view of the LCC's revision in October 2011 of its criteria under Fair Access to Care Services {FACS)
such that it will now only support indlviduals with Substontio/ and Criticol needs, it is reasonable to
expect that the average cost to the taxpayer of Individuals’ homecare packages will increase quite
- significantly. Based upon the calculations detailed above, It is evident that an increasingly significant
number of homecare packages will prove to be a more expensive option for the taxpayer compared
with Residential Care. Therefore, rather than saving the taxpayer maney, LCC's palicy of applying 2
farge-scafe reduction in the number of residential care placements wiil very Hkely resuit in the
taxpayer paying significantly more. Although it may be true that many Older Peaple do wish to
remain living independently at home for as fong as possible, many athers prefer to choose to live in
restdential care {the fact that over 40% of care home residents are self-funding provides clear
evidence of this}, If the LCC Is willing to fund only restricted care packages then it is possible that for
many people, independent living may in reality equate to isolated living with inadegquate support
relative their needs. We believe that LCC's policy could result in generally less effective care and
support delivered at an overall higher cost to the taxpayer, a sltuation which would definiieiy not f
represent Best Vafue for the taxpayer,

National Assistance Act 1948 (Choice of Accommodation) Directions 1992 {“the Directions”}

Within Paragraphs 1.1 - 1.3 of LCC's Consultation Document LCC makes reference to some of its
obfigations under the Directions. We expect that LCC fully understands all of its obligations. As
detailed in Paragraph 1.3 of LCC's Consultation Document, the Directions require that councils
should not set arbitrary ceilings on the amount they expect to pay for an individual’s residentiz| care
and that residents and third parties should not routinely be required to make up the difference
between what the tounci! will pay and the actual fees of 3 home; Councils have a statutory duty to
provide residents with the lavel of service they could expect if the possibiity of resident and third
party contributions did not exist. The Directions make it clear that individual residents shouid not be
asked by local authorities to pay more towards their accormmaodation because of market
inadequacies of commissioning failures,

These peints are particularly relevant with regard to the caleutation of a council’s Usual Prices and
mean that additional funding paid to care home providers {either from.third party contributions or
through higher average fees paid by self-funding residents} in order to compensate for the council’s
underfunding cannot be taken into when the council determines its Usual Prices; the Directions
require that a council’s Usual Prices must be able to properiy cover the legitimate costs of providing
the service without any reliance upon subsidies from third parties.




LCC's Usual Costs 20131/12

Paragraph 1.16 of LUC's Consultation Document describes how, with effect from g™ May 2011, 1CC
revised its Usual Prices such while existing placements continued to be paid at their 2010/11 Usual
Prices [(albeit with no inflation uplift), it sought to apply a lower set of Usual Prices for new
placements during 2011/42. Furthermore, LCC would niot apply the “High Dependency Rate 2" for-
new placements even though It continued to apply this rate for existing placements. Within our
correspondence with LCC last year we highlighted that although the table of Usual Prices in LCC's
Framewaork Agreement excluded a sum for new placements at the "Higher Dependency 2" level, the
Service Specification still contained a detafled specification for the “Higher Dependency 27 service.
We advised LCC that such a discriminatory price structure was unlawful; in accordance with the
Directions, councils’ Usuat Prices must consider individuals’ assessed needs regardless of when those
needs first arose. This was confirmed in the Local Government Gmbudsman’s 2004 ruiing against
Boiton Metropolitan Borough Council {Case ref: 03/C/02451 dated 10th March 2004},

in order to fuifil its statutory obligations, LCC must pay the higher Usual Prices for all residents
admitted since 9™ May 2011, backdated to the date of their admission, Including applying the
erstwhile "Higher Dependency 2” Usual Price for new residents who meet the relevant specification,

LCC's Cost Modelling Process

Vatue of Land & Buildinegs and Rate of Return

Between them, the LCC model's respective assumptions for the value of Land & B_uiidings and Rate
of Return are responsible for the largest single element of the shortfall hetween LOC's calculated
unit prices and the true “falr price for care”, In both cases, we believe these assumptions to be
flawed, ' -

Firstly, we contend that LCC's assumption of an average capital cost of £42,000 per care home bed
may have been based upon inappropriate data, having been drawn from a sampile of just fifteen care
hornes currently up for sale in Lincolnshire. 1CC’'s Consultation Document provides no further details
of these fifteen care homes, and in order that we may reasonably determine the appropriateness of
this data we require further details as follows:

«  How many of thesa fifteen homes are purpose-built and fully compliant with the 2002
Environmental Standards, and how many are not fully compliant, including how many are
converted properties. :

e The total number of registered places within these fifteen homes,

«  Of this total, how many registered places are in shared rooms.

¢ - How'many of the registered places are in rooms with en-suite bath / shower facifities,

The Laing & Buisson Fair Price Toolkit 2008 incorporated an assumption of a capital cost of £56,500
per care home bed and we see no good reason why the LCC model should assume anything less.

Secondly, LCC's assumption of 6% as representing an adequate Return on Capital for a care home
pperator has been based upon a fundamentally and very grossly flawed assumption that CBRE
figures for Prime Healthcare (6%} and Good Secondary Healthcare (7%) are appropriate. LCC has not
appreciated that the returns quoted by CBRE relate to real estate investment in healthcare-related
property (Le. where the investor is leasing the property to an operator and where the investor’s risk
is fimited to its capacity as a landlord]. These rates have no relevance whatsoever o the level of
returns that should be reasonably reguired to cover the much higher risk assodiated with the




provision of 24-hour care to Glder People and Vulnerable Adults in addition to the provﬁsion of the
residentis] accommodation. Factors that contribute to these added risks include:

¢ The high leve! of duty of care required of the care home provider under the Essential’
Standards of Quality and Safety.

e The high ratio of staff costs: Income, in conjunction with the care home provider’s
obligations under Employment Law and Health & Social Care Law.

» The care home provider's responsibilities in respect of the Safeguarding of Vulneraiaie
Adults,

»  High sensitivity of a care home's viability to changes in occugancy levels. This sensi tiwty
will increase as residents’ average length of stay continues to reduce,

+ Limitations of alternative use for a care home should it na longer be viable, '

The risks have been exacerbated by the onerous and one-sided nature of LCC's current Framework
Agreement for the Provision of Framework Agreement for the Provision of Long and Short Term
Personal Care within a Care Home or Care Home with Nursing.

LCC's own report Shaping Care for the 217 Century (uly 2011) acknowledges the need to ensure o
level ploying field for all suppliers, giving people more choice and g better stondard of service and
that current arrongements do not sufficiently enable the reci choice of options that personalisotion
should offer for Older People and their families. However, the mechanism which LCC has seught to
apply in Its caleufation of prices for Resldential and Nursing Care {i.e. by seeking to purchase all care,
support and ancillary services at cost, or even at less than cost} does not at all represent a level
playing field compared with how it funds care and support in other surroundings such as in paople's
own Homes or in Exira Care Housing, as is demonstrated in the following example;

s The LCC Model for Residential Care assumes 22.2 hours of care can be provided at 2
direct cost of £173.84 (i.e. £7.83 per hour), and even after the apportionment / allocation
of indirectly related costs {e.g. aliocation of management and administration costs,
training etc.} a total cost of less than £210 per week {i.e. tess than £9.50 per hour} will be
incorporated Into the LCC Modei,

« This compares to an hourly rate paid by LCC to external providers of homecare services
{either in their own home or in Extra Care Houslng) averaging between approximately
£13.00 and £13.50-pet hour (i.e. approximately 40% higher).

LCC cannot reasonably expect homecare services to be provided at cost, nor can it reasonably expect
care within a care home to be provided at cost {or even less than cost}).

Other Biscrepancies within the LCC Model

Hours

Although hours for care staff and non-care staff within LCC' model are drawn fram Lincolnshire
Laing & Buisson Data, there is inconstant treatment in the mode| of nurses’ hours such that the
figure of 7.5 hours has been drawn from the 2008 JRF Toolkit rather than from the Llincolnshire
Laing & Buisson Data; for consistency, the LCC model should incorporate a figure of 9.8 nurse
hours. The model should therefore recognise that, in accordance with Section 49 of the Health
and Soclal Care Act 2001, the NHS-Funded Nursing Care Contribution {currently £108.70 per
week) is merely a contribution towards the extra cost of Nursing Care compared with Residential
Care and Is intended to cover just the cost of Nursing Care defivered by o registered nurse (as
defined in the Act) and not the cost ¢f any non-nursing activities undertaken by a registered




nurse, This point was confirmed as being relevant in the case of R (on the application of Forest
Care Home Ltd and others} v Pembrokeshire County Coupcil. Notwithstanding the need to
intorporate a reasonable margin, the LCC model has understated the cost of nurses” hours by at
least £33 per week.

{CC's model has neglected to incorporate allowance for any senior carers’ hours — this is
especially relevant in the calculations for the cost of Residential and Derhentia Residential Care,
where Laing & Buisson data Indicates that 34% and 28% of respettive care staff are senior carers
(including Team Leaders). Notwithstanding the need to incorporate a reasanable margin, the LCC
maodel has understated the cost of senfor care /tare hours by approximately £5 per week.

On-Costs

Rather than applying the most up to date assumptions for on-costs {as contained in the Laing &
Buisson Lincalnshire Report), the LCC model has applied old outdated assumptions from the 2008
IRF Toolkit:

+  Nurses’ NIER {9% applied, rather than 10%}
s Dther Staff NIER (8% applied, rather than 9%}

Rates of Pay

Within its model, LCC has chasen to use median rates of pay, rather than welghted averagé

Omission of Gther Costs

The LCC model has omitted to consider the cost of home administration etc. which appears in the
Laing & Buissen Llincolnshire Report under the heading of Marketing, PR, Advertising ond
Communlcations ~ this represents an understatement of approximately £3.50 per weak,

The LCC model has considered only revenue repairs and maintenance costs, and has taken no
account of maintenance capital expenditure. This represents an understatement of £19 per
week. '

The Relative Cost of Residentlial and Nursing Care

Paragraph 2.21 of LCC's Consultation Dogument remarks that when applying the Lincolnshire data it
ts striking that there does not seem to be 2 significant differential between the providers” actual
costs in providing the care. There are a number of reasons why LCC has reached this incorrect
conclusion: o

¢ As detailed above, LCC's calculations for the ost of Nursing Care have not used the correct
number of nurse hours,

s LCC's calculations assume that providers of Nursing Care should be expected o defiver this
additional care at cost; this tzkes no account of the additional risks associated with
providing care to residents that are typically much more fraif (e.g. shorter average length of
stay, more volatile occupancy).

« LCC's calculations do not take into account that in view of the higher complexity of the
service, Nursing Care Is typically provided in purpose-built care homes, with a higher
average Capital Cost than care homes not registered to provide Nursing Care.




LCC's Commissioning Obligations

Paragraph 2.16 of LCC's Consultation Document states that council business is low / medium risk for
providers s LCC wifl always make substantial placements and will always honour its commitments.
in view of LCC's stated policy to reduce the number of supported residents over the course of the
five years to 2016, this Is clearly not true. This projectad consequence of this policy contradicts the
statement elsewhere in LCCs Consuliation Document that there is a-predicted demand for care
home places for Older People increasing by 18% in five years,

Furthermore, LCC does not always honour its commitments as is highlighted by the problems
praviders have experienced with the deficiencles in LLC's systems of assessment, contracting and
payment {as detailed in Paragraph 4.9 of LCC's Consultation Document). This is further evidenced by
LCC’s fallure to uplift its Usual Prices in accordance with the terms of its own Framework Agreement;
this required Usual Prices to increase in accordance with a defined mechanism {heing a combination
of All items Retall Prices index and Average Earnings Index} such that in April 2011 these should have
been subject to an increase of nearly 3%; instead the Council refused to increase Usual Prices. It is
aiso of relevance that in conjunction with this and in advance of April 2011 1CC served notice to
terminate. s Framework Agreements with all providers (effective from 9™ May 2011), and
simuftaneously sought to impose new Framework Agreements incorporating less favourable terms
for providers, including lower prices. LCC stipulated that ro new placements would be referred to
care homes of providers which had not accepted the new Framework Agreement. We contend that
this is not representative of a low / medium risk business from a provider’s point of view.

Within Paragraph 6.4 of its Consuitation Document, LCC clalms that it does not hold a dominant
position in the market where it currently supports about half of the placements within the County,
and that providers are free to contract with LCC at its Usual Costs or not. This view is too simplistic
and does not consider the wide varigtion across the county. In less affluent areas where few people
have the means to fund their own care and where access to third party subsidy funding is limited,
LCC will very much be in a dominant market position. Conversely In the more affluent areas, LCC's
ability to dominate the market will be greatly restricted and providers will have more freedom to
determine a falr market rate; however intividuals who hiave no access to third party subsidy funding
will have a severely restricted choice of residential accommodation available at 1€C's Usual Prices.
As detailed above, in settings its Usual Prices, LCC must do so on the basis that the opportunity for
third party subsidy funding {and higher fees pald by self-funders) did not exist,

Paragraph 3.1 of LCC's Consultation Docyment states that as the relationship between the provider
and LCC is essentially commercial, if providers are unhappy with the rates then they do nat have to
contract with LCC. Such a “take It or leave #” stange is symptomatic of a purchaser exercising a
dominant market position and is very much contrary to the egual partnership approach expected
within the Building Copacity and Partnership in Core Agreement. Furthermore, given the details
contained within Laing & Buisson’s survey {i.e. that 44% of care home providers stated that they
charged top-ups, 26% stated that they did not charge top-ups and 30% did not answer the question)
it is evident that the majority of care home providers are indeed unhappy with the LCC's Usual
Prices. '

Laing & Bulsson also note that self-funders pay a higher fee for their care home places which could
be increasing profits for the operators or could be subsidising supported residents and LCC. Self-
funding rates were identified as being typically 30%-35% higher than 1CC's Usual Prices for
Residential Care, and over 50% higher than the Council’s usual prices for nursing care. Paragraph
2.16 of LCC's Consuitation Document suggests that the higher rate providers charge self-funders may




be a consequence of the self-funding element of their business being of a higher risk than LCC-
funded business. This suggestion is not carrect; the self-funding element of a provider’s business is
far tess risky and the rates charged to self-funders are reflective of the operation of market that {s
free from the influence of 2 dominant party. Rather than belng expected to work under an onerous,
purchaser-dominated and risk-filled contract {such as that currently operated by LCC), providers are

able to apply fair and batanced contracts with seif-funders in accordance with Office of Fair Trading:

guidance,

Proposed Rate to Consult Providers On

Given that LCC's calculated “actual costs” for Residential Care, Nursing Care end Dementia
Residential Care have all been determined using seriously flawed assumptions, neither of the

preposed Usual Price structures under Qptions 1 or 2 realistically represent the true cost of

providing the service.

Paragraph 7.4 of LCC's Consultation Document notes that Option I does maintain or increose ali
Usual Costs, although in relotion to residentiol care providers despite LCC's Usual Price Increasing
year-on-year, it will not meet their actual costs until 2014/15. Regardless of the fact that LCC's
calculated figures by no means represent "actyual costs”, LCC has given consideration to the effects
of three years’ inflation that would need to be factored in to the Usual Prices for 2014715 ~ for
exampie, we already know that National Minimum Wage will increase by nearly 2% to £6.1%/hour in
Ortober 2012, Furthermore, in view of

For the reasons detailed ahove, Option 2 {which Paragraph 7.7 of LCC's Consultation Document
descrives as seeing a fafl in the nursing Usual Cost as the Council’s current nursing Usual Cost is in
excess of the nursing actual costs) has been based upon fundamentally flawed assumptions, This
Paragraph also claims that Option 2 delivers o significant increase of 8% to residential providers,
which brings the Usuval Price up to octual cost in one yeor. Notwithsianding the flaws in the
assumnptions upon which LCC’s calculations have been based, this “significant” increase i no more
than shiould have already been applied by LLC in order to make-up the shortfalt in previous years'
increases in Usual Prices compared with what was required under the LCC Contract,

LCC's Draft Initial Equality Analysis

The Department of Health has raised its expectations that all commissioned services deliver dignified
and personslised outcomes-based care for Older People and Vulperable Adults, including a renewed
focus upon the implementation of the National Dementia Strategy and increased support for carers.

LCC's decision-making process is subject to the Equality Act 2010 under which it is unlawfui to
discriminate against someone on the grounds of their age; Older Peopie have the same rights as
anyone else to receive personalised outcomes-focused services to meet their assessed needs.
Although LCC's commissioning of residentlal care services for younger aduits with learning
Disabilities, Phystcal Disabilities or Mental Health problems is generally based upon individually
tailored care packages {with individualised funding tevels), LCC is seeking to continue to apply a “one
size fits all” approach to the commissioning of Older People’s Residential and Nursing Care, typically
at a much lfower level of funding. Furthermore, it is most unusual for LCC to seek a third party
subsidy in respect of a younger adult’s placement whereas such subsidies are commonplace for
QOider People.

Question Ga) within LCC's Draft Initial Equality Analysis asks whether there are any concerns that
LCC's policies couid have a negative impact with regard to age. The answer to this guestion is yes,




not only could LCC's policles have a negative impact with regard to age, they will have a negative
impact with regard to ape.

Question 14b} within LCC's Draft inftial Equality Analysis asks whether the adverse impact can be
justified, The draft answer is given as “ves” on the grounds that LCC's Usual Prices bave been
calculated to ensure that adult social care services can remain financially visble and that LCC have
gimed to use a methodology which is clear and transparent so that it is clear to providers how the
rate has been worked out. Although the methodology is indeed clear and transparent {for which we
are appreciative), a number of key assumptions underpinning the methodology are fundamentally
flawed such that the calculated Usual Prices will not ensure that adult social care services can remain
financially viable,

Guestion 14c} within LCC's Draft Inftial Equality Analysis asks whether the impact can be mitigated
by existing means to which the draft answer of "yes, partially” is given. However, we doubt the
relevance or accuracy of some of the reasons given:

» [CC claims that there Is robust contract management in place with providers. As detailed
elsewhere in these notes, LCC's Framework Agreement is not a robust contract and contains
many deficiencies; without a robust contract we cannot see how there can be a robust
contract management process.

» LCC claims that people who are placed in residential care have an annual reassessment to
ensure that their care needs are being met. Although LCC has a statutory duty to reassess
an individual’s needs at least annually or more frequently in response to changes in needs,
as Paragraph 4.9 of LCC's Consultation Document acknowledges, the standard of LCC's
assessment processes has been poor. indeed, we befieve that many individuals have not
had their needs reassessed by tCC for over a year.

e LCC notes that it is working to make sure that people with continuing health care needs can
access CHC funding to help maintain the viabiiity of the provider. Whilst this may assist LCC
(by removing or reducing its financial responsibility for an individual} we do not believe this
to be a particularly refevant polnt with regard to the provider's viability, at least not under
current arrangements. Perhaps when there is true joint working between commissmners
across the health, social care and housing boundaries this may change.

s LCC claims that as part of thelr role, the contracts teamn monitors the viability of care home
providers. We very much doubt whether the contracts team have the knowledge or the
skills to determine whether a care home is financially viable; the flaws in the assumptions
underpinning LCC's cost of care calculations demonstrate this,




Appendix 1: LCC Draft Framework Agreement for the Provision of Long and
Short Term Personal Care within a Care Home or Care Home with Nursing
Comments (as originally submitted to LCC on 4" October 2011)

Main Framework Agreement

1. Definitions

“Accommodation Cost” is defined In relation to Existing Residents placed pursuant to the Framework
Agreement 2004 {as amended), as being the amount constituting the  Accommodation Cost
applicable to each such Existing User (where “Existing User” has not been defined) under the
framework Agreement immediately prior to the Commencement Date where “Existing Resident” is
defined as any Resident in recelpt of accommodation and personal care and or nursing care from the
Provider under any contract with the Purchoser immediately prior to the Commencement Date.

"Accommodation Cost” is defined in relation to all other Residents, as being the cost or costs
specified in respect of the Provider’s accommodation in the Price Schedufe.

Given that there is no formal Framework Agreement currently In place for any Residents, then for
the purpbse of this new Framework Agreement, all Residents shall have to be treated as “all other
Rasidents” under the definition of “Accommadation Cost”,

“Expected Cost” is defined as being the amount specified as such in the Price Schedule being the
amount which the Purchuser would usually expect to poy for the provision of Accemmedation and
personal care Services for the Resident. We note that within Schedule 2, the Councif is seeking to
apply tower Expected Costs for “New Placements” {where “New Placements” has niot been defined)
compared with “Existing Placements” {(where “Existing Placements” has not been defined]. We
would have expected the Council to have understood that such a discriminatory price structure is
uniawfui (as confirmed by the Local Government Ombudsman in its 2004 ruling against Bolton
Metropolitan Borough Council) and cannot therefore be incorporated into this Agreement.

The definition of “Third Party Fees” as meaning the emount specified by the Provider in the Price
Schedule in the column titfed "Top Up Regufred” demonstrates a lack of understanding within the
Agreement’s drafting of the National Assistance Act 1948 {Choice of Accommodation) Directions
1992 (“the Directions”). It is the responsibility of the Purchaser, not the Provider to determine
whether to seek Third Party funding to subsidise the prices that it usually expects to pay [the
“Expected Costs” as defined under this Agreement). In.accordance with these Directions councils
have a statutory duty to provide residents with the level of service they could expect if the possibility
of resident and third party contributions did hot exist.

Official Department of Health Statistics for 2009/10 indicates that the Council's average gross weekly
expenditure per person on supporting acults aged 18-64 with a Learning Disability in residential care
provided was £972. We should therefore appreciate full details of the Council's declsfon-making
process which determined that an expected cost of £427 per week {i.e. less than half of the average
cost for 2009/10) for newly-admitted Learning Disability residents was realistic. These details should
include a ful] detailed breakdown of the calculated weekly cost of the four principat elements of the
services that the Council seeks to tommission as follows:




- L

¢ Provision of care and support lincluding management and supervision, medical supplies,
nursing equipment, clinical waste collection ete)

* Provision of ancillary services to assist dally fiving (e.g. meals, drinks, laundry service,
cleaning service etc.)

* Accommodation {including capital expenditure)

s Housing management & cther accommodation-related services (e.g. utilities, trade waste,
repairs and maintenance etc.)

The definition of “Working Day” is not correct in that it fails to consider that Bank Holidays and other
public holidays should not be treated as working days.

3. Commencement Date

Given that the Commencement Date has not been Incorporated into this draft clause, we presume
that this shall be effective from the date that the Agreement is signed by the parties.

The provision under Clause 3.2 for the Council to have the right to unilaterally extend the Agreement

- by up to 24 months is not reasonable and is not accepted. This provision should be amended such
that any extension to the Agreement should be effective only by express written mutual agreement
of the parties.

5. Contract Standards

Clause 5.3 specifies that save as provided for in this Agreement the Purchaser shall be under no
obfigation to the Provider to provide extra funding towerds the costs of the Services. To that end, the
Provider sholl use its best endeavours to ensure thot the Services are provided within budget ond thot
any opportunities for efficiency gains or savings are brought to the attention of and discussed with
the Purchaser. However, there is no effective provision anywhere within this Agresment requiring
the Purchaser to provide extra funding to cover the costs of providing additional services {e.g. if an
individual's needs increasej, nor is there any consideration of how to protect the Provider from
unavoidable increases in the cost of providing the Services.

7. Contract Price and Payment

The clauses contained within Paragrash 7 makes reference to 8 number of undefined terms
fincluding “prices/charges”, “Contract”, “Contract Price”, “Total Price” etc.). As a consequence,
there a degree of amibiguity within many of the clauses that relate to prices to be charged.

Clause 7.1 specifies that the Purchoser may review the Controct Price in Aptif but this sholl not result
in gny price adjustment unless the Council in ts obsolute discretion so determines. We infer that
“Contract Price” is intended to refer to "Expected Cost” (as defined), and in view of its obligations
under the Directions, the Councll cannot reasonably expect to have absolute discretion in
determining these “Expected Costs”.

in acrordance with Oftice of Fair Trading guidance the Provider shall be reguired to give at lsast one
month’s notice of its intentlon to vary its prices, the basis of which should be set out openly and
transparently. The clauses are sitent in respect of how the Provider is to vary its prices {defined as
“Actommodation Cost” in this Agreement) and we shall therefore infer that the procedures for such
price variations shall be in accordance with Office of Fair Trading guidance.




Contrary to the Birections {under which it is usual for the Coungil to collect Resident and Third Party
Contributions itself, paying the full cost of the accommodation to the Provider} the provisions of
Clauses 7.7 ~ 7.20 automatically presumes that the Provider shall collect the Resident Contribution
and Third Party Contribution on behalf of the Council. The Directions make it clear that such an
arrangement is only possible where the Council, Provider and Resident gll agree. Specifically, in
respect of Clause 7.15, it is the statutory responsibifity of the Councit rather than the Provider to put
in place a Third Party Agreement. The Councll should note that it Is ultimately able for payment of
the full cost of any individual placement.

Clause 7.23 specifies that the Resident shall not be charged for anything provided to meet an
assessed care need and that the provision of continence aids to Residents essessed as needing them
shall not under any circumstences whatsoever constitute on "Extra”, For the avoitdance of doubt,
statute requires that all continence- aids needed to meet an Individual Resident’s assessed needs
should be provided free of charge by the NHS in the same manner that would apply in circumstantes
where that individual were § vmg in their own homae,

Clause 7.26 seeks to remove the Provider’s statutory right to interast on any late payment made by
the Purchaser. This is clearly unreesonable and this clause should be removed; statutory provrswns
shall apply.

The contents of Paragraph 7 require substantial redrafting in order to ensure that the Framework
Agreement can operate properiy in accordance with the Law.

8. Services And People Who Use Those Services

Clause B.8 specifies that any changes in the Total Price {where “Total Price” has not been defined)
resulting from a change in the assessed level of Service required by o Resident shall be notffied to the
Provider in writing by the Purchaser and that afl ossessments sholl be corried out in occordance with
the Purchaser’s assessment procedures. As a result of the shortcomings of Paragraph 7, together
with the structure of Experted Costs contalned within Schedule 2, the intention of Clause 8.8 {i.e. to
match price with the cost of meeting a Resident’s assessed needs} cannot be practically applied
under the Framework Agreement.

The terms of Clause 8.10 do not apply; as detailed within our comments regarding Paragraph 1
{Definitions), given that there is currently no formal Framework Agreement in place, there are no
Residents that fall under the definition of "Existing Residents”. The new terms and conditions that
the Coundl! seeks to introduce are substantially different to those under previous Agreements and it
is therefore inappropriate for the Council to assume that previous prices shall be acceptabie to the
Brovider. Also, in recent years the Council did not increase its Expected Costs correctly in line with
the requirements of s own Framework Agrepment and 5o the Expected Casts specified In Schedule

2 of the new Framework Agreement are not correct,

In any case, Department of Health Guidance makes It cdear to commissioners that they should not
presume that previous terms and conditicns shall be acceptabie to the Provider under any new
Agreement,

9. Referrals and Placement
This paragraph requires substantial redrafting to recognise that the primary function of the

Purchaser is to serve the Resident in arranging for thelr chosen residential accommodation subject
to that arcommodation being able to meet the Resident’s assessed needs and subject to the




Provider of that accommodation being willing to atcept that Resident on agreed terms and
- conditions. Within this paragraph, there is no mention whatsoever of the Resident’s right to choose.

Clause 9.5 states that there /s no obligation upon the Provider to accept ony individual Resident
following a Trial Period, provided thot it can be evidenced that it is unable to meet the needs of any
such Resident. However given the purpose of a Trial Period, the decision by the Provider, Purchaser
or Service User not to continue the Service beyond the end of the Trial period must be
unconditional. The condition that this dause seeks to piace upon the Provider is unreasonable,

Simifarly under Clause 9.3, the decision to extend a Trial Period shali be made with the express
agreement of the Purchaser, Resident ang Provider,

Given that this Agreement is intended to operate as a call-off Framework Agreement with no
obfigation upon the Purchaser to guarantee any placements of Resldents, it cannot reasonably asply
any obligation upon the Provider to accept referrals. The conditions that Clause 9.6 seeks to impose
upon the Provider are inappropriate and unreasonable and the implication that the Provider could
be penalised for the persistent, unjustified refusal to accept referrals must be removed from this
Agreement,

Clause 9.12 seeks to place an obligation upon the PCT {where “PCT” has not been defined) 1o’

- undertake the relevant Determination prior to the placement of a Resident. However, given that no
~ PCTis party to the Agreement, there is no way of enforcing this obligation under this Agreement.

10. Relationship Between This Agreement And Individual Forms Of Agreemeht

Ciause 10.1 specifies that each individual Form of Agreement in respect of a Resident sholl be o
separate contract between the Purchaser and the Provider for the provisian by the Provider to the
Resident of the Services specified therein on the terms ond conditions of this Agreement as the same
may be supplemented and/ar amended by the individual Form of Agreement. This Clause must make
it clear that the Resident and / or their Representative shall also be party to such 2 contract, as shall
be any third party funder.. We note with great interest the indication within this clause that an
individual Fortn of Agreement may be amended so as to override the terms of the main Framework
Agreement,

Clause 10.2 specifies that the Individual Form of Agreement shaif commence on the date specified
therein and notwithstanding the expiry or termination of this Agreement shall remain in force for the
period specified therein unless terminated early in occordance with this Agreement or the individuai
Form of Agreement. Given that Individual Forms of Agreement are dependent upon and are linked
to the terms of the main Framework Agreement we cannot see how they can continue to operate in
isolation after the main Framework Agreement has expired or been terminated.

Temporary Absence Of A Resident

Clause 11.6 is made too complicated by seeking to apply rules to Council Contribution, Resident
Contribution and Third Party Contribution. Given the Council's responsibility for the full
"Accommodation Cost” then this dause should simply refer to the “Accommeodation Cost”. Inclusion
of the non-defined terms “Total Price” creates uncertainty,




12. Death Or Discharge OF A Resident

Clause 12.5 states that if 2 Resident is discharged from the Home after 2pm then an additional *half
day payment” (where “half day payment” has not been defined but is assumed to mean one
fourteenth of the Accammodation Cast} shall be made. However, it is not made clear as to what this
“half day payment” is in addition.

This paragraph does not give any consideration to crcumstances where a Resident s permanently
discharged without proper notice being given to the Provider. in the absence of any specific
provision, it is reasonable that the Provider shall be entitled to be paid the Accommodation Cost for
the fuil duration of the notice period,

13. Complaints

This paragraph should be extended to Include proper provision for the Resident to complain about
the Purchaser’s performance In respect of its obligations both under this framewark Agreement and
in accordance with the Law,

14. Perfarmance Default

The terms of the clauses within this Paragraph present an unreasonable risk to the Provider,
especially the emission within Clause 14.1 of any requirement for the Purchaser to supply evidence
to the Provider in support of its allegations that the Provider is in default, together with any
procedure to aliow the Provider to chalienge / defend such allegations.

We note with interest the condition within Clause 14.2.3the indication that the Purchaser shall
reserve the right to procure and charge back the costs ressonably incurred for a range of services:

Home manager
Senior carer

Carer

Home administrator
Atcomrnodaticn

e & # ®

n conjunction with our request for detalls of the Council’s cafculations in support of its Expected
Costs we should appreciate details of the costs that the Council believes would be reasonably
incurred for the above (hourly rates (inclusive of on-costs) for staff and a weekly rate for
accommodation}. .

Clause 14.4 states that The Furchaser reserves the right to suspend payments and further piacements
whilst investigating the affairs of the Provider following a serious breach of Agreement and the
Provider shoil co-eperate with such investigation including giving occess to the Purchaser to gl
relevant Service information.  This is contrary to basic principles of natural justice for several
reascns:

« Even though investigations may be ongoing, this clause aytomatically assumes that the
Provider is guilty of the alleged serfous breach of Agreement even though this may not prove
to be the case.

+ There is no provision for the Provider to challenge / defend its position nor is there any
provision for the Provider to be fully recompensed if it subsequently becomes apparent that
there was no serious breach,




¢ 1f the Purchaser chooses to leave Residents under the Provider's care during an investigation
it cannot reasonably suspend payment for the Services that continue to be provided.

Finally, this paragraph does not consider any remedies for the Provider or Residents in cases where
the Purchaser is in default of its obligations under the Agreement.

15, Termination

Clause 15.2 makes provision for the Purchaser to immediately terminate the Agreement where that
the Provider is in breath of any of its provisions or any additfenal provisions contained In an
individual Form of Agreement and the Provider has fafled to remedy the breach to the satisfaction of
the Purchaser, This is unreasonable on the grounds that;

o No level of materiality of breach is specified {therefore termination couid be effected in
response to miner indiscretions). '

= The remedy is not restricted to the reasonable satisfaction of the Purchaser. .

+ The provision unrealistically and unreasonably extends to the behaviour of individual
members of staff. There may be circumstances when an employee of even the most
responsible organisation (including the Council itself} could be convicted of an offence.

« Noreciprocal rights are afforded to the Provider in the event that the Purchaser is in breach.

Clauses 15.3-15.7 consider the termination of Individual Forms of Agreement and repeatedly refer to
the rights of "either party” (i.e. there is no recognition of the fact that the Resident and Jor their
Representative must also be a party to the Individual Form of Agreement, together with any retevant
Third Party Funders}. '

Clause 15.8 considers the “consequences of exit provisions” and implies that the Purchaser shall be
entitled to deduct from the payment to the Provider any Losses [where "Losses is defined as any
liabilities, damages, costs, charges, expenses, losses, ¢laims, demands or proceedings”) arising from
the termination and that no paymen's will be made until these “Losses” have been calculated. This
is unreasonable and unacceptable for several reasens:

* Uncertainty as to the length of time that the Coundll shall take to calculate such “Losses”

+ Uncertainty as to the potential quantity of the “Losses”.

‘s Failure to recognise that the Agreement may have been terminated by the aperation of the
“no-fault” termination clause, or possibly where the termination was initiated by the
Provider because the Purchaser was at fault,

» No provision for the Provider to account for its own “Losses”.

Clause 15.10 states that the Provider shall immediately return to the Purchaser ol Confidentin!
Information, Personal Data in respect of all Residents in its possession or in the possession or under
the control of any permitted suppliers which was obtained or produced in the course of providing the
Services. If the Provider falls to comply with this clause 15.10, the Purchaser may recover possession
thereof and the Purchaser grants a licence to the Purchaser or its appointed ogents to enter {for the
purposes of such recovery) any premises of the Purchoser or its permitted suppliers or sub-
contractors where any such iters moy be held. This provision is not scceptable — any information
that the Provider has collated in respect of Residents remains the property of the Provider. The
Provider remains accountable to the statutory regulator and must keep all information as evidence
should the future need arise,




17, Safeguarding Vulnerable Adults

This Framework Agreement should be drafted to ensure consistency with updated Government
Policy on Adult Safeguarding {Department of Health Gateway reference: 18072) such that
procedures move to less risk-averse ways of working and concentrate on outcomes instead of
focusing on comphance with an underlying presumption of person-ied decisions and informed
consent.

19, Staff

We note the requirement under Clause 19.4 that the Purchaser shall comply with any official
guidance {ssued in relation to safeguarding schemes, and we therefore expect that the Council shall
fufly adhere to the guidance contained within Gateway reference 16072 {as detailed above),
including making a proportionate and least intrusive response appropriate to the risk presented.

Paragraph 19 as currently drafted is overly prestriptive and fails to consider that the Provider's
obligations in respect of its staff are already well covered under the Care Quallty Commission’s
Essential Standards of Quality and Safety. in view of the updated Government Policy on Adult
Safeguatding, much of this paragraph should be removed, including those clauses that seek to give
the Purchaser influence over the Provider's management of jts staff.

21. Equalify And Divarsity

The provisions of Paragraph 21 shall apply equally to the Purchaser, This includes adherence to
legisfation in respect of the setting of Expected Costs. '

22. Protection Of Information

The provisions of Paragraph 22 shall apply equally to the Purchaser.

The Purchaser should note that it shall rermain liable to the Provider for any damages arising from its
actions to disclose under the freedom of Information Act any Commercially Sensitive Information
refating to the Provider and where there was no requirement to do so.

Given that the Purchaser should have its own records of payments made to the Provider and
expenses reimbursed from the Provider, there is no good reason why it should need to request such
information from the Provider. Clause 22.5.1 should be removed.

The Purchaser has no right to undertake a detailed financial audit of the Purchaser’s records and
Clause 22.5.2 should therefore be removed.

23, Human Righis
The provisions of Paragraph 23 shall apply equally to the Purchaset.

24. indemnity

Egual and reciprocal rights of indemnity should apply 10 the Provider,




26, Emerpencies

Given that the Framework Agreement should reflect equal partnership working between the Partles,
Ulause 26.1 must be redrafted to indicate that the Purchaser shall reguest {rather than Instruct) the
Provider to procure such additional services as may be necessary. Given the urgency of an
emergency situation, It is appropriate that the Provider should decide upon the reasonable and
proper costs that will have to be incurred rather than waiting for agreement to be reached. The
Purchaser shouid promptly pay the reasonable and proper cosis determined by the Purchaser, |f

affer the emergency has passed, the Purchaser wishes to dispute the amounts it has paid then it may

refer the matter to D:spute Resolution,

28. Partnership Working And Best Value

The drafting of this Framework Agreement should be consistent with the Government’s expectation
that the Purchaser and Provider work as equal partners to deliver the services to those Residents for
whom they are jointly responsible, :

30, Dispute Resolution

Referral of a dispute to the Courts must be seen as a very iast resort. Therefore the dispute
resolution provisions should be extendgd to cover binding arbitration and also binding expert
determination {specifically In respect of disputes over price),

33. Environmental Regulrements

Whilst the Purchaser's environmental poliey is relevani to the Purchaser’s own activities it is not
necessarily relevant to the Provider. The Provider is already reguired to fulfil its statutory
obligations and restatement of these adds no value to the Framework Agreement. This Paragraph
should be removed.

36, Severance

Clause 36.1 states that if ony provision of this Agreement Is declared by a court or other competent
authority te be unlawjful, void or unenforceqble, it shall be deemed to be deleted from this
Agreement and sholl be of no force and effect and this Agreement shall remain in juli force and effect
as if such provision had not originally been contained in it. In the event of any such deletion, the
Partles shall negotiote in good faith In order to agree the terms of a mutuolly acceptoble and
satisfactory alternative provision in the place of the provision so deleted. It should be noted that
clauses may be unlawful, vold or unenforceable even if a court or other competent authority has not
yet determined them to be such {aithough in the case of the Council’s discriminatary Expected Costs,

this has indeed afready been declared unlawiful by a competent guthority {i.e. the Local Government

Ormbudsman}),

Our comments in respect Paragraph 15 concerning the extent of the Provider’s responsibility for the
behaviour of individual members of staff apply equally here to Clause 37.3.




38. Cartels

The Council continues to operate its own in-house residential and domicifary care services in direct
comgpetition with independent and voluntary sector care providers, including those “Providers” for
whom this Framework Agreement is Intended to apply. The Council Is therefore an undertaking and
shati itself be subject to Competition Legislation.

This clause should acknowledge that there Is certain information that Providers may legitimately
share with each other (in accordance with guidance provided by the Office of Fair Trading for Trade
Assaciations etc.), '




Schedule 1: Service Specification

General Comments

The Servite Specification in unnecessarily prescriptive and the Framework Agreement would be
greatly improved if the Service Spedification were to be restricted to listing only those efements that
were over and above those required under the Care Quality Commission’s Essential Standards of
Quizlity and Safety. As a consequence, the following should be removed:

Paragraph 3 {Policy snd Practice)
Paragraph 4 {Registration Requirements)
Paragraph 5 (Quality Statement)
Paragraph 7 (Malues and Care Principles)
Paragraph 9 (Medicai Care)
Paragraph 11 {Sensory Loss and impairment)
Paragraph 12 (Rehabilitation)
Paragraph 13 {Ethnic and Cultural Needs)
Most elements of Paragraph 15 {Responsibility of the Provider)
Paragraph 19 {Accommodation}

- Paragraph 20 {Health and Safety}

& & & ® & B

* ® &« &

Other Comments

2. Criteris

Clauses 2.1, 2.2 and 2.3 provide details of the Criterla for what the Framework Agreement describe
as “Standard Residential”, “Higher Dependency 1" and “Higher Dependency 2”. The Expected Costs
detalled on Schedule 2 refer to "Older People Residential”, “Older People High Dependency 1" and
“Cider People High Dependency 2" and It is not totally tlear whether these different terminologies
are intended to be compatibie with each other,

The criteria for "Higher Depéndency 2" Is indicative of an individual suffering from dementia. it is
therefore not dear why the Schedule 2 lists an Expected Cost for newly placed-individuals meeting
this criteria as “N/A", It is reasgnable to assume that costs for future admissions of Older People
with dementla shall be calculated on an individuai basis, reflective of the care package required to
meet their needs. It follows that the same process should be followed for "Existing Residents” with
dementia.

The Service Specification appears to contain no specific criteria in respect of any of the other dient
groups whom are intended to be covered by this Framework Agreement, including Aduits with
Learning Disabilities and Adults with Mental Health problems.

8. Specialist Needs Of Residen 5

Clause 8.7 states that occess to residentia! and nursing home care services for people with o learning
disabifity will be as a result on an gssgssed need through the Adults & Children’s Directorote core
management process os outlined in section 6 of this service specification, However, section & refates
to refefral arrangements and makes no mention of care management processes.




10. Mobility And Equioment

Clause 10.13 suggests that some equipment may be provided by the Integrated Community
Equipment Service (ICES) and that the ICES may charge the care home {rather than the “Provider”)
for the loan of the equipment. This is not correct; equipment loaned by the ICES is issued to the
Resident not the Provider; Residents in care homes have the same rights of access to community
eguipment as people living in their own home.

17, Monitoring And Evaluation

Clause 17.3 specifies that the Purchaser reserves the right to visit the Home and / or the Resident to
menitor compliance against the Framework Agreement at any reasonable time without giving
netice. The right to unannounced inspections shouid be the sole reserve of the statutory regulator,
We do not consider there to be a reasonable time when an unannounced monitoring visit by the
Councti would be appropriate. itis right and proper for all visits to be subject to prior appointment.

Reference is made to "Personal Care Specification” which has not been properly defined.

“The requirement under Clause 17.8 that the Prov[der should submit quarterly maonitoring
- information represents an unnecessary administrative burden on the Provider.

Clause 17.10 specifies that the requirements 17.1 ~ 17.9 shall not take precedence over regulations
with regard to registration and inspection functions of the Care Quality Commission. The
Framework Agreement should go further than this and make it clear that the contract monitoring
function of the Purchaser should in no way duplicate the statutory duties of CQC

Schedule 3: Contract Management And Monitoring Atrangements

The proliferation of the use of non-defined terms {e.g. "Service Provider”, “service user”, LCC etc.)
suggests that this schedule was drafted in isolation from the Framework Agreement.

This drafting of this schedule is not consistent with equal partnership working between the
Purchaser and the Provider, both of whom have a responsibiiity 1o serve the Resident.

At a time when significant efficiencies are to be made, the information requirements set out in
Clauses 3.8 - 3.10 are unduly excessive and do not represent Best Value,

Schedule 7: Individual Form Of Agreement

This schedule has omitted any provision to capture the signature of the Resident, Representative
and / or Third Party funder. This agreement must include all relevart parties, not just the Purchaser
and the Provider.




Schedule 8: Third Party Agreement

This drafting of this schedule demonstrates a lack of understandingbf the Directions. Additionally, it
also includes terminofogy that is not consistent with the main Framework Agreement {e.g. use of the
term “Council” rather than "Purchaser”],

Given that the defauit payment mechanism under the Directions is for the Councii to pay the full
gross price to the Provider, a Third Party agreement is most likely to involve enly the Purchaser and
the Third Party and not the Provider.

The drafting of Clause 3¢} is misleading In stating that the Counci! dees not hove to place the Resident
in the Accommodation under the Contract becouse the cost chorged for the Accommodation by the
Provider is more than the Council would usually expect to pay for accommodation In respect of the
Resident’s assessed needs. This statement is not correct and is inconsistent with the Directions.
Furthermore, in all cases where the Purchaser chooses more expensive accommodation for a
Resident {either In order to meet their assessed needs or in cases where there is no accommodation
avallable at the Expected Cost) then the Purchaser Is reguired to pay the full cost itself and should
not seek third party subsidies.

The schedule Incorrectly specifies that the Third Party shall make payment to the Provider — this is

inconsistent with the. Directions under which it is expected that Third Party payments should
normally be made to the Purchaser, ‘

Schedule 9: Medication Policy

This sehedule is incomplete.
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" ASTON BROOKE

$ LT CITOHS

2 Gayton Road

Harrow

Middbeaen

HAT XL

‘ ’ : Teb: (208 W 7608
Gien Garrod : - Fax: 0208 961 413
Assistant Director | Frrail: infoltsstonbraoke.co.uk

wwwastonbrocke ok

Aduit Social Care Commasszonmg
Orchard House : :

Orchard Street’

Lincoln o

LNt 1BA 13" April 2012

By post and email: asc co‘ﬁtractihma‘ﬁ@iimdlnéhire.gov.uk

Dear Mr Garrod

RE; FEES PAID FOR . RESIDENTIAL AND NURSING CARE TO
INDEPENDENT PROVIDERS.

Thank you for. your letter dated 26“" March 2012 the contents which have
baen noted.

We understand that correspondence has been sent fo care: providers in
Lincolrishire {letter dated 22™ March 2012 penned by Glen Garrod) to provide
feedback on the fee proposals and fee review model outlined by the Council.

As we have placed you on notice’ that the Fairer Fee Forum (FFF) has interest
in this jurisdiction, we ‘would fike to make you aware of the FFF's position
(after assessment of feedback from menibers) in respect of those proposals
as outlined below: .

The approach taken by the Council in consuiting and engaging with the sector
was criticised as a large proportion of the providers felf that although
consultation and engagement has been carried out (very recently) its
effectiveness is questionable. Providers have also indicated that on several
occasions their communications appear to have been ignored. There was a
concern that communication and consultation does not feel reciprocated

Moreover, issues were raised on the number of care providers responding to
the Council's review as many providers felt that when the Laing & Buisson
report was being prepared a larger percentage of providers (more than the
27% quoted in your publication) presented the data for that process.

Providers felt that when the Laing & Buisson was being commissioned, the
Council should have commissioned Laing & Buisson to carry out a true cost
for care exercise. A valuable opportunity might have been missed to obtain a
complete and accurate reﬂectron from Lamg and Buisson. Moreover, it had

7 Immigration
Law ATy '




even been indicated that Laing & Buisson- had been instructed to carry out a
“true cost of care exercise ' but it: materialised that this. was: not the case.
They had simply been commissioned to carty out an assessment of the care
market and not. the “true cost of care’. Please provide: further clarification on
this aspect. : ' . o

We would also require clarification’ on the reasons why the: Council feit that
Laing & Buisson were not adequately’ experienced” or possessed the
appropriate skifl set to produce occupancy rates ‘and rate. of return on
investment. it appears that the model:is populated by adopting. the Laing &
Buisson. toolkit but the Council have deemed it fit for itself to calculate the
occupancy rates and the rate of retum-on invesiment. ‘

The consultation exercise needs to encompass a wider:spectrum of service
users. The thoughts and concemns of residents and their families are essential
for the Council to determine the true impact of any: fluctuation in fees,
Therefore, should the fees be reduced, any shortfall in fees would have to be
rmade up by third party top ups. '

A further bone of contention ‘with providefs-_;evoNed ‘around the fact that
existing contracts were being terminated without. consuitation.and negotiation
for a replacing contract. We would require further clarification on this process.

As the current contract is being negotiated, it may be prudent to agree a
financial model to annually determine the true cost of care. This model should
be incorporated in the contract to ensure that the fees issue can be resolved
mare efficiently in the future. While this model is being produced the current
contract should roll over.. ' ‘

We would like to comment on pther aspects of the Council's model which
have been highlighted below:-

« Proposed nursing fees do not reflect the true cost of nursing care

¢ Repairs and maintenance are in their experience at least double the
figures that Council have used.

= No account has been taken of hack office costs and however efficient
an organisation is, people still have to be managed and paid.

e Rate of return has been calculated at 6%, which is much lower than
what the industry would expect. Laing & Buisson in their 2010 model
have stated that the return on investment is 12%.

« - The Council have assessed that the fee values a care home at £42.000
per bed. This is much lower than what it costs to build a new home,

~ which is closer to £60,000 per bed. This value was based on care
homes on the market in Lihcolnshire but no regard has been given to
the quality and compliance of the homes. ' :

» A concern that the amount of data collected from questionnaires was
sufficient to make an analysis of the market.

« High Dependency clients previously classified as either HD1 or HD2
were merged.



« Quality payments — equal to 4% of fees — were removed this year, an
effective 4% reduction in fees.

¢ Why the Council have not used any figures from running their own care
homes in the exercise

« Staff costs are inevitably a huge part of overheads and with the
national minimum wage rising by 1:8% later in 2012, as well as
particular pressures on food and fuel and all of these financial data
needs to be taken into consideration.

In specific response on the question of a preferred option, providers would
require a better understanding of the foflowing points:

« What is the Council's working definition of "high dependency”

s Can the Councii confirm that people diagnosed with dementia will be in
this group? ,

« How do the Council expect “essential standards” to be met?

The Equality Impact Assessment report should take into consideration other
client groups being cared for by the ‘providers as they will also be directly
affected by the fluctuation in fees and the withdrawal of the contract.

Providers have indicated given the current economic uncertainty and the
Council's’ noticnal 1.56% inflation figure they would prefer a one year
agreement coupled with the production of an accepted financial model.

Strikingly, Councillor Graham Marsh stated:

“Adull social care needs fo save a huge £39 million over the next four

Taking the above into consideration and in view of the fact that the Council
has indicated that they are reducing residential care home placements by
44% oaver the next two years, our members require reassurance that the
Council does not intend to detriment the sector as a result of this approach.

I conclusion, providers require a betfter understanding of the financial
calculations and data undertaken by the Council in their approach to a funding
model. More importantly, it is imperative that the Counci take into
consideration this letter and those of providers in this "consultation exercise”
to determine the “true cost of care” to members in Lincoinshire.

We are currently gathering further evidence and will raise any cther concerns
accordingly '

Should you require any further information, please do not hesitate to contact
our office. '



Yours sincerely / _

AST af BRO&Q@:‘T@RS .




Residential Care Funding Consuitation
OSJCT Responses ~ 13 April 2012

The responses to the LCC Residential Care Funding consuitation are laid out below,

1.

2011/12 Self funded fee rates charged in our Lincoinshire homes are significantly higher than
LCC fee rates, ranging from £504 for basic residential to £743 for high dependeracy nursing.
Therefore self funded residents are subsidising LCC residents,

LCC fee rates (paid and proposed} are significantly lower than those paid by other local
authorities with whom we have similar confracts, particularly those for nursing, high dependency
residential and residents with dementia, all of which see rates in excess of £700 per week

Fee rates take no account of the actual dependency of residents (as per 2 above) and in
particular no account is taken of Dementia.

The fees paid by LCC mean that the 18 homes we operaie in Lincolnshire made a net profit in
2010/11 of 3% (excluding central costs), compared with 7% in other counties. When central costs
are taken into account, the 16 homes in Lincolnshire made a coliective foss in 2010/11.

The fees proposed by LCC appear contrived and for both proposed options are very close to the
fees currently paid. It seems that the analysis was put together to support the proposed feas
rather than the other way around. In particular:
a. The fee calculations are based on information from differing sources including LCC
Survey Data, Laing & Buisson Survey data and 2008 JRF Toolkit data.
b. . The source of each piece of cost information appears to have been “selected” based upon
that which best supports the LCC proposed fee

The rate of return deemed acceptable by LCC is 6%. At a very base level, this is lower than the
6.85% interest rate at which our organisation is able to borrow money to fund new developments.

The assertion that the level of risk involved in providing care is low due to LCC contracting 57%
of beds seems incorrect. This fakes no account of the fact that LCC placements are on spot
rather than block contracts therefore the income stream is by no means guaranteed, the inherent
risk involved in managing any business, or of the fact that almost half of our income comes from
self funded residents, where a larger risk is inherent.

The costs included in the L.CC proposal do not account for a large level of cost which we actually
incur. In particular:

Hourly rates appear low across all job roles

There appears to be no recognition of rates paid to senior carers or Heads of Care
Activities co-ordinators are not included in the LCC analysis

The costs for repairs & maintenance/handymen appears very low

There is no recognition of central costs to cover the functions carried out centrally,
including but not limited to Operations Management, Finance, 1T, HR, Marketing and
Property Management

Po0ow

LCC calculations assume a valuation per room of £42,000. Ouwr experience of the cost of
constructing a new home which meets all current regulations is that this is in excess of £80,000
per room.

10. Whilst it is critical to ensure our business is financially sound, as a charity our main aim is to

provide high quality care to all of our residents. However the level of fees proposed by LCC



means that staffing levels and investment in our homes have to be very carefully managed in
order to maintain the financial viability of each home.

Using the same methodology as in Steve Houchin's calculations and taking into account the
information above, the costs per resident per week of providing care calculated for OSJCT (v LCC)
are Residential £525 (£395), Nursing £596 (£396) and HD £567 (418). Also attached is a table
summarising these costs, both before and after the Unit Cost of Capital is included.

Mark Perrin
Trust Financial Controller
The Orders of 5t John Care Trust
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17% April 2012

Steve Houchin
Assistant Head of Finance:
Resources Directorate
Linecolnshire County Council
Orchard House

rchard Street
Lincoln EN1 1BA:

Dear Mr Houchin
Residential & Nm'sing Fees Consultation

Further to your letter of 22™ March and the consultation events with regard to the above,
having considered the proposals further, below are our concetns.

» Consultation: whilst appreciating there have been more consultation meetings than
before between the Council and Providers our overall' view is that tiiese have not been
productive in‘respect of the information gained and there have been times when
documentation to. be discussed at the meeting has not been forwarded to the Provider
by the date notified which has not enabled adequate preparation for the meeting., Also
the duration of the meetings, paiticularly on one occasion, was less than anticipated,
lasting only 30mins. This has cost by way of management time when thie information
could have been provided-electronically for comment. There have been changes in
persormel at the Council dealing with the contract and fees which has not aided the
consultation process.

s We feel there has not been an assessment of the true-cost of care. The Council have
said they would use both the information obtained from the limited Laing & Buisson
survey and the Council’s own survey. It appears that the figures as prepared relate
more to the information from the limited number of responses from the Council’s
survey. It would appear that there is a reliance on self-funders continuing to subsidise
the Local Authority funded residents and this is a declining market. We would need a
higher return on capital than indicated given the risk with lower placements and the
need for homes to continue to achieve the standards required.

¢ Overall neither of the two Options is acceptable. In last year’s agreement there was a
distinction foi dementia, leaming difficulties and physical disabilities, Is it the
Council’s intention that these categories now be included within the fee for Higher
Dependency? There is little difference of actual costs for providing care that ineets
the essential standards in surrounding areas to that of Lincolnshire and the outcome of
recent court cases have all resulted in a figure nearer to £500 for residential care.

Fegistered office: Holeyon Caze Limsed, 27-28 Lumley Avenue, Skegness, Lincoinshize PEZS 2AT Company No. (3815046



 In respect of the Council setting a usual cost for the nekt year or the next three years,
in a business sense it would be better, if an agreement ¢ould be reached for more thana .
year but realistic fees will have o be obtained in order to cover the ever increasing
costs in other arcas which have an impact on the viability of the Care Homes.

We have been established Care Home Providers for 23 years and are committed to
maintaining high standards of care and recognise the need 1o work joinily and positively with
the Council to provide services for the people of Lincolnshire. However, itis essential that to
achieve this we achieve realistic financial resources. Whilst in the past wehave managed to
work with the fee structure from Lincolnshire County Council, which we have notalways
agreed with, we feel now is the time for the Council to recognise the need for realistic fees to
be paid in order that Care Homes continué to:operate and maintain acceptable standards.

Yours sincerely

(W Arif Pradhan & Karim Lalji
For and on behalf of:
Homer Lodge Care Centre
Nightingale House Care Centre
The Fountains Care Centre
Manor Care Centre



